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Important
This booklet is simply a collection of Newsflash articles fevant to APSI. The articles are transferred
from Newsflash into this booklet so it is best read fromhe back page forwards to ensure you are
reading the latest article on the topic first. Note that tle information contained in this booklet is not
updated regularly so it is important that you seek professional advice beferacting on it.

APSI When 80% of Income or MORE From One Source

You are considered to have received your income from the umdedystomers rather than the principal
that pays you if the following applies to you (refer section 87-40):

Principal and Agent Test

You receive income for a large number of clients but through one principal and yda &tlithe following
categories:

Where no one actual customer generates 80% or more of the agent’s income.

At least 75% of the agent’s income is from commission i.e. small or no retainer.

The agent actively seeks out the customers i.e. advertising.

The agent does not use the principal’s premises except on arms length rentahisNo&ans you can never
see a client on your principal’s premises.

Examples of the type of people this will apply to include.

Doctors who receive all their income through Medicare but in relation to méengsa

Financial Planners and Insurance Brokers who might receive all thaiménttwough AMP but have many
clients

Network marketers and Party Plan sellers who might receive all theme&rom Tupperware but have many
customers.

Franchisees who may supply many customers but are only paid by the franchiser.

Alienation of Personal Services|Income (APSI) Test
The following only covers situations where 80% or mor®f the income is from one group of associates.

1 | Are you providing personal services? ie. the service is not just No > You do not have to
ancillary to the supply of goods or primarily provided from an income worry about the
producing asset i.e. the contract specifies a particular asset must be Yes: Goto2 | APSI (80/20 rule). Nor
used and without the asset the contract obligation could not be do you now have to
fulfilled. On this basis truck owner drivers and courier drivers providing worry about
a van or ute (but not a station wagon or sedan) are not providing Part IVA
personal services income? Refer TR 2001/8 for more detail for more
detail.

2 | In at least 75% of the circumstances of the entity, is the contract to Yes > You do not have to
produce a result, supply plant and equipment or tools of trade (if it is worry about the APSI
normal in your industry to have tools) and liability for the cost of No: Goto 3 (80/20 rule) but note
rectifying defective work or liability for damages remains with the sub comments below re
contractor? APSI 87-18 Part IVA.

3 | You are required to apply to the Commissioner for a determination Yes > You have avoided the
that you are operating a personal services business. In you APSI (80/20 Rule) but
application to the Commissioner you will have to prove you satisfy one | No: Go to 4 note comments at the
of the following tests. end of this flow chart
Do non associated entities, or individuals (or if in partnership other
partners in that partnership) perform at least 20% of the market value
of the work for that year? APSI 87-25 (2) or if not, for unusual
circumstances?
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4 | Except for the unusual circumstances of this year would you have Yes > You have avoided the

earned income from at least two unassociated to you or each other, APSI (80/20 Rule) but
sources due to your advertising, making offers to the public or word of | No: Goto 5 note comments at the
mouth (APSI 87-20(1)(b))? Refer the above principal and agent test. end of this flow chart
If you satisfy this you can look beyond your principal to your re: part IVA.

customers for unrelated clients.

5 | Did you employ an apprentice for at least half of the year Refer APSI Yes > You have avoided the
87-25 (3). APSI (80/20 Rule) but
No: Go to 6 note comments at the
end of this flow chart

re: part IVA.

6 | At all times during the year (or if not, for unusual circumstances) did Yes: Goto 7
the business exclusively maintain business premises
(not necessarily the same premises all year) and were these No: Goto 8
premises used almost 100% to produce income for the contract in
question? Refer APSI 87-30.

7 | Were these premises physically separate from any premises used by | Yes > You have avoided the
an associate or customer or an associates private residence of the APSI (80/20 Rule) but
entity for private purposes. In the Explanatory Memorandum using a No: Goto 8 note comments at the
shed in the back year of the home of the brother of the owner of the end of this flow chart
business was not considered to be physically separate. The draft re: part IVA.

ruling implies that a shop with residence above would be considered
physically separate.

8 | Fail the test? The APSI legislation applies to you but you can apply to the Commissioner for a determination that
you are operating a personal services business. Otherwise you will not be able to deduct expenses against the
income in question unless one of the following applies: (1 or 2 below)

1) The deduction would normally be available to you as an employee of the organizfeoMRS| Act 85-
10(1)). For example a claim for home to work travel will be permitted only if orfeedbtlowing
applies:

(a) Bulky tools are carried as there is no safe storage at work (refer teRfpack
(b) The travel is to an abnormal workplace (refer taxpack D1).
(c) The home is the primary workplace, or work for the day began before leaving hoenéakpaick
D1).
(d) Work is actually performed on the way to work (refer taxpack D1).
Or

2) The deduction is in relation to one of the following:

(a) Costs of gaining work i.e. Advertising, tendering & quoting.

(b) Workers’ Compensation, Public Liability, Professional Indemnity and Indosweance.

(c) Payments to others for participation in the business but not a paymeant associate unless it
directly relates to the principal work of the business (85-20).

(d) Superannuation contributions for self and other workers except for @gsonbt performing work
that directly relates to the principal work of the businddete: if an Associate performs work that
directly relates to the principal work of the business superannuatignbations can only be made
up to the amount required by the Superannuation Guarantee unless thaatasgerforms more
than 20% of the market value of the entity’s principal work (refer APSI Act 8B))75(

(e) Costs associated with GST. This means you will not be ableito oimt, mortgage interest, rates
or land tax for your or your associate’s residence and paynteptait spouse or associate for non
principal work such as bookkeeping. If you are operating as a cgypast or partnership you are
also caught by the following additional requirements:
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1. Deductions are only permitted for maintaining one car per owherisvinvolved in performing
the principal work of the business unless the vehicle is used giitirddusiness purposes (refer
APSI 86-70 (1) and APSI 86-70(2) & (3)).

2. Any profits remaining after allowable deductions are to be&dan the hands of the main
individual. But if losses remain they cannot be transferred intmtlingduals income tax return
unless the business is operated as a partnership (refer APSI 86eRh)en subject to the new
offset rules. Note the government announced in the 2003 budget thabthisbe changed but
legislation has not yet come through.

3. When the business entity has both income from personal servicemaenta caught here and
other income from other businesses including being in the businesssoinpl services many
expenses will need to be apportioned. A formula for this is providédP&t Act 86-20 (2).
Basically it requires you to claim any maintenance costhefentity against the non personal
services income first. APSI Act 86-25 provides for a pro rataahtenance costs based on the
ratio of income when the personal services income is from more than one individual.

Comments

Nothing has been done to override old rulings, case law and Part IVA on when isabeeenied to be
from business or personal exertion so passing the above testhe meoid of the issue. But if you passed the
PSI test above you can income split without fear of the old rulcages and Part IVA. Otherwise, if you
didn’t qualify before this legislation you won't qualify now.

The legislation has a provision to allow the ATO to examine eamisdction of the business in
isolation. This could mean applying the above test to each ownlee blusiness separately and finding that
the income they personally generate is Personal Serviceseanandthshould be treated separately from the
rest of the business. It is even wide enough to make non owners of thesbusxable on all the income
from one contract even though they will not and have no right toveetteiWhen enquiries were made of the
ATO regarding this they took the attitude it was an unexpectedt teg nevertheless valid. At the moment
they are not enforcing it.

APSI When LESS Than 80%of Income is From One Source

You are considered to have received your income from the underlying custohmarthaat the principal
that pays you if the following applies to you (refer section 87-40):

Principal and Agent Test

You receive income for a large number of clients but through one principal and yuda &tlithe following
categories:

Where no one actual customer generates 80% or more of the agent’s income;

At least 75% of the agent’s income is from commission i.e. small or no retainer;

The agent actively seeks out the customers i.e. advertising;

The agent does not use the principal’s premises except on arms length rentahisNo&ans you can never
see a client on your principal’s premises.

Examples of the type of people this will apply to include:
« Doctors who receive all their income through Medicare but in relation to méeyntsa
« Financial Planners and Insurance Brokers who might receive all themnénitwmough AMP but have
many clients;
« Network Marketers and Party Plan sellers who might receive allittoeime from Tupperware but
have many customers;
« Franchisees who may supply many customers but are only paid by the franchiser.
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Alienation of Personal ServicesIncome (APSI) Test
The following only covers situations where less than 80%f the income is from one group of associates.

1 | Are you providing personal services? i.e. the service is not just ancillary | No > You do not have to worry
to the supply of goods or primarily provided from an income producing about the APSI (80/20
asset i.e. the contract specifies a particular asset must be used and Yes: Goto 2 | rule). You can also
without this asset the contract obligation could not be fulfilled. On this income split
basis truck owner drivers and courier drivers providing a van or ute, (but without fear of the old
not a station wagon or sedan) are not providing personal services rulings, cases & Part IVA
income? Refer TR 2001/8 for more detail.

2 | In at least 75% of the circumstances of the entity is the contract to Yes > You do not have to worry
produce a result (paragraph 114 of TR2001/8), supply plant and about (80/20 rule) but note
equipment or tools of trade (if normal for that industry), and liability for No: Goto3 | comments below re Part
the cost of rectifying defective work or liability for damages remains with IVA
the sub contractor? APSI 87-18

3 | During the year did you earn income from at least two unassociated, to | Yes > You do not have to worry
you or each other, sources due to your advertising to the public (APSI about (80/20 rule) but note
87-20)? Refer the above principal and agent test. If you satisfy this No: Goto4 | comments below re Part
you can look beyond your principal to your customers for unrelated IVA
clients, but you must have acquired these clients by making offers or
invitations to the public (87-20(1)(b). For example advertising or word
of mouth from other clients but not referrals from your principal.

4 | Do non associated entities, or individuals (or if in partnership other Yes > You have avoided the
partners in that partnership) perform at least 20% of the market value of APSI (80/20 Rule) but
the work for that year? APSI 87-25 (2) or if not, for unusual No: Goto5 | note comments at the end
circumstances? of this flow chart re: part

IVA.
5 | Did you employ an apprentice for at least half of the year? Refer APSI Yes > You have avoided the
87-25 (3). APSI (80/20 Rule) but
No: Goto 6 | note comments at the end
of this flow chart re: part
IVA.

6 | At all times during the year (or if not, for unusual circumstances) did the | Yes: Goto 7
business exclusively maintain business premises (not necessarily the
same premises all year) and were these premises used almost 100% to | No: Go to 8
produce income for the contract in question? Refer APSI 87-30.

7 | Were these premises physically separate from any premises used by Yes > You have avoided the
an associate or customer or an associate’s private residence of the APSI (80/20 Rule) but
entity for private purposes. In the Explanatory Memorandum using a No: Goto 8 | note comments at the end
shed in the back yard of the home of the brother of the owner of the of this flow chart re: part
business was not considered to be physically separate. IVA.

8 Fail the test? The APSI legislation applies to you but you can apply to the Commissioner for a determination
that you are operating a personal services business. Otherwise you will not be able to deduct expenses
against the income in question unless one of the following applies:

1) The deduction would normally be available to you as an employee of the organisigoARSI Act 85-
10(1)). For example, a claim for home to work travel will be permitted only if orfeedbtiowing
applies:

(a) Bulky tools are carried as there is no safe storage at work (refer taRpgck
(b) The travel is to an abnormal workplace (refer taxpack D1);
(c) The home is the primary workplace, or work for the day began before leaving hoenéakxphick
D1);
(d) Work is actually performed on the way to work (refer taxpack D1).
Or

BAN TACS Accountants Pty Ltd Alienation Of Personal Services Income Booklet
Created by Julia Hartman B.Bus CPA, CA, Registered Tax Agent




2) The deduction is in relation to one of the following:

(a) Costs of gaining work i.e. Advertising, tendering & quoting;

(b) Workers’ Compensation, Public Liability, Professional Indemnity and Indosweance,;

(c) Payments to others for participation in the business but not a paymeant associate unless it
directly relates to the principal work of the business (85-20);

(d) Superannuation contributions for self and other workers except for @&sonbt performing work
that directly relates to the principal work of the business. Nate associate performs work that
directly relates to the principal work of the business, superannuatinbztions can only be made
up to the amount required by the Superannuation Guarantee unless that asstmiate p®re than
20% of the market value of the entity’s principal work (refer APSI Act 86-Y5(2)

(e) Costs associated with GST. This means you will not be ablaito cent, mortgage interest, rates
or land tax for your or your associate’s residence and paymewsitspouse or associate for non
principal work such as bookkeeping. If you are operating as a cymjpast or partnership you are
also caught by the following additional requirements:

4. Deductions are only permitted for maintaining one car per owherisvinvolved in performing
the principal work of the business unless the vehicle is used giitirddusiness purposes (refer
APSI 86-70 (1) and APSI 86-70(2) & (3));

5. Any profits remaining after allowable deductions are to be&dain the hands of the main
individual. But if losses remain they cannot be transferred intantheiduals income tax return
unless the business is operated as a partnership (refer APSI 86eRh)en subject to the new
offset rules. Note the government announced in the 2003 budget thabtihisbe changed but
legislation has not yet come through.

6. When the business entity has both income from personal servicamaenta caught here and
other income from other businesses including being in the busingessanal services, many
expenses will need to be apportioned. A formula for this is providédP&t Act 86-20 (2).
Basically, it requires you to claim any maintenance costhegntity against the non personal
services income first. APSI Act 86-25 provides for a pro rataahtenance costs based on the
ratio of income when the personal services income is from more than one individual.

Comments

Nothing has been done to override old rulings, case law and PaviHgre income is deemed to be from
business or personal exertion so passing the above test is not thetenégsdie. If you didn't qualify before
this legislation, you won't qualify now.

The legislation has a provision to allow the ATO to examine eaaldction of the business in
isolation. This could mean applying the above test to each ownlee blusiness separately and finding that
the income they personally generate is Personal Services Incahshauld be treated separately from the
rest of the business. It is even wide enough to make non owners of thesbusxable on all the income
from one contract even though they will not and have no right toveetteiWhen enquiries were made of the
ATO regarding this they took the attitude it was an unexpectedt teg nevertheless valid. At the moment
they are not enforcing it.

Tax Minimisation Schemes Alert
This month the ATO web site has listed the following scheme which it is cyrieméstigating.

Personal Services Partnership Arrangements

Apparently someone is promoting an arrangement where they wél ypaan a partnership with someone
else. They then manage, for a fee, the arrangement sothaagy avoid being caught by the Alienation of
Personal Services Income Provisions (80/20 rule) and so be entitlpti tihes income from your personal
services with your family.

The ATO are considering if the arrangement can be caught untdé&vR&ecause the primary purpose of
the arrangement is to avoid tax. They are also challenigengalidity of the partnership and whether it really
is the partnership providing the services. Providing the arrdmgevs what they are doing | don't think the
partnership will be caught on any of the above. But the ATO isl@adding to the APSI legislation to see if
the scheme really does get around its provisions. This is where | think the W BDceeed. Firstly, because
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the APSI legislation allows the ATO to apply the rules toheeontract the business has on an individual
basis. Secondly, if there are only two people in the partnershfdTi@ecould successfully argue that all the
income is taxable in the hands of just one of them. Refer a preNmusflash article on the matter which is
now in our APSI booklet. This would put the partners in a far worse position than if they had neblyetd

in the scheme.

Partnerships with anyone are dangerous because you are jointvarallysdéiable for each other. A
partnership with a stranger is madness. | do not recommend usiagrémgement to avoid the provisions of
the APSI especially through an arranger as that will makedheme more obvious to the ATO. But if you
decide to do something similar with a friend do not use a bare rim@s your personal assets are at risk.
Use a partnership of trust or a straight company or trust. peagile will still be caught by the APSI rules
that allow the ATO to look at each contract within the business andividual basis. Therefore before
entering into anything like this you need to consult a professional tax advisesaiwrae arranger.

GST Upon the Purchase of a Business

The purchase of a business can be GST free if the following requirementstare m
1) The transfer of the business has some value
2) Both the buyer and seller are registered for GST
3) All things necessary to continue the operation of the business are transferred.
4) The seller carries on the business until the day of transfer.

GSTR 2002/5 goes into the detail of these requirements. In parfmiht 3 above is a problem (GSTR
2002/5 paras 58 to 70). For example to meet the requirementaigfetrang all that is necessary to run the
business the lease on the business premises (if necessary for the continuieh @eén@ business) must also
be transferred. This requirement cannot be satisfied if ther selbehind in the rent and without a lease or
does not pay rent (paying outgoings only does not meet the requirement of paying rent)

If the purchase of the business is subject to GST make suo®nkract satisfies the tax invoice test on
page 49 so you can claim the GST input credit back. Also makgaur@re registered for GST on or before
the date of the contract.

Whether the contract includes GST or is GST free is neithernoerthere if you are registered for GST
and if you receive a tax invoice, though it may cause an ictisth flow problem. If you end up paying GST
you will be able to claim it back anyway. It is really for the seller todvew

Changes to APSI 80/20 Rule

The government has been forced to make changes to the APSI tmyittatorrect some of the
ridicules problems the original legislation created for parhigss For example the problem we pointed out
in Newsflash 23, partnerships with only two partners had to lalisériall of the profit to the partner who did
more work than the other unless they did exactly 50% each. idaxdaaws Amended Bill No. 6 2001
provides a new employment test that takes into account the wadrtokers in the business as if they were
employees. This widens the test at APSI 87-25 (2) to providexempgion from the APSI provisions if
another partner in the business performs 20% (based on price chargedctsstomer) of the work on a
project.

This amendment also formalized the changes promises for ertaieseteived their income from on
principle but as a result of dealing with many clients i.e. commission.
As a result of the above the flow charts in our APSI Booklet begr updated so if you are relying on this
information please e-mail us for an updated edition

Budget Report 2003

The following is a summary of the Income Tax parts of the budgett that would be relevant to our
client base:
Low Income Rebate — has been increased from $150 to $235 and now it arbm shade out until income
exceeds $21,600. There is no entitlement to the rebate when income exceeds $27,475.
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This means that if your income is under $7,382 and you are a residendtaa minor you will not have to
pay any income tax.

SATO- The Senior Australian Tax Offset will be increasedhat single people over age pension age will
not pay tax or Medicare if their income is under $20,500. Couples wihodrever age pension age will not
have to pay any tax or Medicare if their combined income is under2&33,But note to achieve this both
members of the couple must have exactly half of the $33,612 in térablae each. Any unevenness will
result in the higher income earner losing part of his ofdveincome rebate and their spouse being unable to
utilize all of their's.

APSI — Taxpayers caught by the Alienation of Personal Serimoesne rules will be entitled to offset any
losses left in their interposed entities, against their persocmine. This concession is back dated®tduly,
2000 when the APSI legislation first took effect. An abnormalityhvkBT has also been removed
retrospectively to L July, 2000.

Medicare- The threshold at which a low income earner has to peyynéor the 2002/03 year is $15,062 or
individuals and $25,417 for families stepped up by $2,334 for each chilchoBugfter this point it cuts in at
20 cents in the dollar.

Tax Thresholds — from the®1July 2003 the resident income tax thresholds have increased (tbetafor
decreases) as follows — note the rates do not include the Medicare levy:

0to 6,000 No Tax Payable
6,001 to 21,600 17%
21,601 to 52,000 30%
52,001 to 62,500 42%
62,501 and over 47%

APSI (80/20 Rule) and the Building Industry

From £ July, 2002 contractors who were registered for PPS before April 206@mbesubject to the
Alienation of Personal Services Income measures (80/20 rul#)ddirst time. As the 2003 tax returns will
be the first returns for many subcontractors prepared on thsthasATO has been issuing lots of warnings.
A full flow chart of how the legislation works is available onr APSI Booklet. The following is just a
guideline that should cover many subcontractors in the building industry.

The main sections that subcontractors use to avoid the APSI measures are:
87-65(5)&(6) (Repealed) In at least 75% of the circumstances the contract is to proguesult, the
contractor supplies tools and equipment and is responsible for regtifigfective work or is liable for
damages. This is called the results test. In its fact simeéhe results test the ATO have stated that "the
results test is not met where the client is engaged to wqukoorde services as directed and is paid for the
work or services (often on an hourly rate) rather than for afsgmbcesult or outcome produced by the work
or services." As an example they use "a carpenter who isacted to do fit out work on a building site and
is allocated tasks or jobs on a daily or regular basis.ish@id on a regular basis (e.g. weekly), which is
generally calculated on the number of hours that he works." Anmgahe ATO uses of passing the results
test is a carpenter who is "engaged to complete a specifieshgbpayment is conditional upon completion of
that job."
87-25(2)Other individuals or business entities perform at least 20% ahthrket value of the work for that
year. Note this must actually be chargeable work not admtmstrand it cannot be performed by an
associated business i.e. another company owned by the same individual.
87-25(3)An apprentice was employed for at least half of the year.
87-20(1)(b) If 80% or more of your income is from one source you need to haveearsmurce of income
that is not associated with the first and you acquired that source through adyestisd of mouth etc.

There are more provisions than those listed above, they areedllilisthe booklet. If you are caught by
the APSI measures you will not be able to claim deductions for mmverk travel if you do not carry bulky
tools. If you have more than one workplace during the day you will leet@lolaim all travel. You can also
claim travel if you have regular workplace but had to work somewdifexent that day. Rent, interest and
rates associated with your residence are not claimablend?dy to your spouse for work that is not directly
involved in earning the income (i.e. bookkeeping) are not deductible nooaangome split. You will only
be allowed a deduction for one car other than a vehicle that is used solely in the business.
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Claiming Company & Trust Losses in Your Personal Ta
Return

The trick here is to find a way of failing the APSI testshouldn't be too hard seeing as the legislation
was designed to catch you anyway.

Finally, something positive for taxpayers out of the APSI lietips. |f your company or trust made a loss
you will be permitted to offset the loss against your personamecif the loss is in regard to personal
services income caught by the APSI legislation. This tivdavas announced in the May 2003 budget. It
effectively gives taxpayers caught by APSI an advantage over otpar&s operating through a company or
trust as other taxpayers' losses are quarantined until that cpmpémist makes a profit and satisfies other
requirements. The new concession will be backdated to losses gdnertite 2000/2001 financial years and
all following years. Unfortunately, the legislation is not yebtigh parliament and it is now time to prepare
these entities tax returns for the 2003 year. Tax returns caméeded for up to four years back from the
date of their original assessment. Until this law passesighr Parliament the amended returns can not be
lodged and any 2003 tax returns prepared before the legislatiossedpaill not be able to take advantage of
this concession. Accordingly, they will have to wait or be amended at a later date.

Nasty Sting for Legitimate Business Expenses

You may already be aware that if you are caught by the AR& you cannot claim a deduction for
payments made to associates unless the work they perfarotlyirelates to the principal work provided to
customers or clients. An example of this is if | chargedonoyher for preparing the income tax return for his
tutoring business he would not be able to claim the fee paid to mé¢aaxsdeduction, despite the size of my
business. Naturally enough | don't charge him. Nevertheless, uBdeleGislation | am required to remit to
the ATO the amount of GST that would have been applicable had lechaig! In an even further
development of this double standard the ATO has taken the approatttethaes on payments to associates
include payments for goods. Accordingly, if your spouse owns the lsgsiremn which you purchase your
business's stationery and your income is from personal servicesaymot claim a deduction for that
stationery. The following is an extract from the legislation validatieghthO's approach.

SECTION 85-20 Deductions for payments to associates etc.
85-20(1) You cannot deduct under this Act:
(&) any payment you make to your associate; or
(b) any amount you incur arising from an obligation you have to y@acesde; to the extent that
the payment or amount relates to gaining or producing your personal services income.

85-20(2) Subsection (1) does not stop you deducting a payment or amountetdetiiethat it relates to
engaging your associate to perform work that forms part of rineipal work for which you gain or
produce your personal services income.

85-20(3) An amount or payment that you cannot deduct because of this secisither assessable income
nor exempt income of your associate.
Makes you wonder if any of our highly paid politicians read the legislation be&ye/tdte on it, doesn't it.

Consultants Take Note

In FC of Tv Macarthur 2003 the Federal Court ruled that Part IVA preventahsultant from using a
company to divert income (earned from provision of his own services) to his wife.

Macarthur resigned from the DMR in 1982 and worked overseas fors} yEae company Macarthur and
his wife set upon returning to Australia employed them both ind#yeto day conduct of the business of
project management and consulting. The company had a conttaetNorthern Territory for a short while
then entered into a contract with the DMR. The contract waanfwourly rate and Macarthur was nominated
as the consultant, the contract being for his expertise.
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Macarthur claimed that if there was no company there would natyb@@me and that Part IVA relied
on the argument that income was being diverted from one taxpayeotttea The court found that it was
reasonable to conclude that without the company, Macarthur would have earned themhismewn right.

APSI (booklet available) governs these issues now but only in addition towadddat consultants try to
argue that APSI does not apply to them because they are respémspieducing a result. This argument is
difficult when you are paid an hourly rate. Nevertheless if yos gas APSI test you still need to consider
whether you are caught by the above case.

Personal Services Income and Business Premises Test

Basically these rules determine whether you are just provigimgonal services or you run a personal
services business. Only in the latter case are you entitled to split inctmgowi family.

One of the ways income can qualify as having its source irsara services business is if the business is
run from separate premises to the owner’'s home. Until now it lessdemsidered, by the ATO, that running
a business from a shed on the same property as your home was matesbpainess premises. Dixon
Consulting Pty. Ltd. V FCT (2006) AATA 186 has widened the scope of wlwainsidered separate business
premises so the shed may well now qualify.

In Dixon’s case the business was operated from a two storeynguiltht was structurally separate to
Dixon’s home but on the same piece of land. The court (AAT) foundHisamet the description of separate
business premises. The AAT also stated that the premises doweotchée used “exclusively” in the
business just “mainly”. “Mainly” generally means something more than 50%.

This decision has since been overturned in a higher court.

Personal Services Income — Business Premises

To be able to distribute income from personal services to othgy faembers you have to meet at least
one of the conditions in a very strict set of rules. One of tbesditions is that the business has its own
premises. There are then a set of rules, all of which mustebbdor the premises to be considered business
premises. Of particular concern for home based businesses ibehmemises must be physically separate
from any used for private purposes.

This has been tested in through the courts in Dixon Consulting P/Lof FC The Dixons had a two
story garage structurally separate from their house thatuses to house the company cars, some of their
children’s belongings downstairs and the company’s office upstairere were signs that clearly showed the
area to be a place of business though the drive way was shanetthavhome and clients used some of the
shared yard.

The Federal court has just ruled that the AAT was incorrelgdiaing that as long as the premises were
mainly used for the business they passed the test. The Feunlenathen remitted the matter back to the AAT
for the final ruling.

The AAT in its final decision emphasised that the following faatisqualified the premises from being
physically separate from the home:

1) The two cars may have been company cars but there was some private use of them
2) The storage of some items owned by the Dixon children.
3) There was insufficient physical separation from the home.

This seems to put an end to any argument that premises on thpisegnef land as the family home can
gualify as business premises for the purposes of the APSHiggis| The reference to private use of vehicles
stored on the business premises and some private items reallytlopdéiosd gates for the ATO to attack any
business premises. It maybe important to take that photo of your familywftigsk straight away!

Alienation of Personal Services Income

The Results Test
At the end of 2007 IRG Technical Services Pty Ltd & Anor V DFC wfas a sharp reminder that there is
more to the results test than being responsible to rectifyakeist In this case a couple of engineers argued
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that they passed the results test even though they worked a$ @aetlam where their work had to be signed
off as part of the payer’s quality control. They contractethe payer through their company and trust. If
they could pass the results test the entities would be ernttldi$tribute their income to other members of
their households who were in lower tax brackets.

The relevant section number is 87-18(3) which requires at leasof76# entity’s income to pass all of
the following three tests:

a) the income is for producing a result

b) the personal services entity is required to supply the alahtequipment, or tools of trade, needed
to perform the work from which the personal services entity produces the result, and

c) the personal services entity is, or would be, liableHercost of rectifying any defect in the work
performed.

The court found that they passed c) but not a) because they vasrkadt of a team and were paid an
hourly rate. By simply finding that a) was not passed the couftlgule but it also commented that b) was
not passed either because while they had their own laptops arzhdatthey were not required to bring them
to work.

Audits

The ATO is now matching data to catch out people directing narservices income through other
entities. It will be collecting data from labour hire firnpdacement agencies and computer consultancies on
payments they make to entities other than individuals togethertvathame of the individual who actually
provides the services. The information will be cross matchéd tax returns to easily detect those entities
that are not redirecting all of their personal services income back to the indiwitu&arned it.

If you are concerned about your circumstances our APSI booklet whiataailable under the free
publications section of our web site has a flow chart you can use to see how #eséeat you.

Personal Services Income and 50% Investment Allowae

According to the ATO just having an ABN is not enough if you are an individual and yaoedsis
income is from your personal services.

Partnerships, trusts and companies that are in receipt of personal servicesamdao not pass the
alienation of personal services income rules (commonly referred to as the86)24ilt still qualify to claim
the investment allowance. It is just the individuals that will miss out. For #ssmat is important that an
asset is purchased in the name of the partnership not one of the individual partners.

Our booklet on Alienation of Personal Services Income contains a flow chart on whane gaught by
these rules. It is available under the free publications section.

In short if you are a sole trader and want to take advantage wiviestment allowance it would be better
to contact us first to make sure you qualify.

Personal Service Income That Passes the 80/20 Rule

In Newsflash 216 we discussed the considerations when choosing a business.sfrbitlead to a brief
discussion on the restrictions on splitting personal services income withayoily. fit was pointed out that
even if you passed through all the alienation of personal income test, if the irscorimearily generated by
your labour you still have to pass the common law tests. In this edition we delve deeper

In IT 2639 the ATO states that using a trust or company to split income withayaily is a scheme with
the dominant purpose of a tax benefit so it can use Part IVA to remove the tax bEnefoint being that
income from your personal labour can never be taxed in someone else’s hand unleseraied in a
personal services business where other people also provide labour to customers. ©geidélihes in IT
2639 is that there is at least as many employees who'’s servicesrgyelhmaiged to clients as there is owners
of the business. Administration staff do not count unless their services are Hethgphslients.

IT 2639 looks firstly to see if the income is being generated primarilyrbgnsd services as opposed to
the assets of the business. If it is not primarily an asset or sale of gaoglsnibiates the income then it is a
head count to see whether chargeable employee staff exceed business owagrapHPH0 states:

If the practice company or trust has at least as many non-principalipnacti as principal practitioners,
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then income is considered to be derived from the business structure (ie not perstioa).exer
Practitioners are described in paragraph 11 as:

“Practitioners” include both full-time professional and non-professional staff whosedaristto derive
material fees from the practice. Part-time staff count proportionately. The tesmdbaclude
administrative, clerical or support staff, for example, a nurse under the direction of a doctargal a |
secretary under the direction of a solicitor are not “practitioners” unless they eatenml fees in their own
right.

It seems that you can dissect the income of the business if there i©iabim@ot directly earned from
personal exertion. In paragraph 9 of IT2639 it recognises that the initial coomissirned by an insurance
broker are income from personal services but the renewal commissions would ngghite ddis would also
no doubt be the same for trails received by finance brokers and financial planners.

IT professionals should also consider that if they write a program ancethiethe income of their
business is not from personal exertion but from sale of goods.

Note that when the business is a partnership between individualdl thenpartners are personally liable
so the ATO accepts that they should all be entitled to the pre¥ies) if the income is mainly generated by
one partners labour. The catch is of course that a business does not provide any adg@t.prote

Saving Tax on Your Investment Property — The Book

“Every investment property tax-related question you've ever wondered about is ad$wee and — perhaps
more importantly — the ones you didn’t think to ask but should have! For property investors who want to
refine their strategy for maximum gain, this resourceful handbook will make a great constpahamm{
Eynas Brodie, Editor, Australian Property Investor magazine.

Combining Noel Whittaker’s easy reading style with Julia Hartman’s mindimgnhattention to detail was a
major challenge but made it to the book stores. You can also purchase it online ip:going
bantacs.com.au/book_savingTax.pfhe cost is $29.95 plus $5.95 postage — tax deductible of course!

Ask BAN TACS

For $59.95 aAsk BAN TACSyou can have your questions regarding Capital Gains Tax, Rental Properties
and Work Related Expenses answered. We will include ATO references to supporicusion.

Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/freebies.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBls

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet
but it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the
time you read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to
issues you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice as to your particular circumstances.
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