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ALIENATION OF PERSONAL SERVICESINCOME

(APSI)

Important — This booklet is simply a collection of Newsflashrticles relevant to APSI. The articles
are transferred from Newsflash into this booklet soit is best read from the back page forwards to
ensure you are reading the latest article on the piac first. Note that the information contained in this
booklet is not updated regularly so it is importantthat you seek professional advice before acting an
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APSI| when 80% of income or MOREfrom one source

You are considered to have received your iretnom the underlying customers rather than thecgal
that pays you if the following applies to you (resection 87-40):

Principal and Agent Test
You receive income for a large number of clientsthtough one principal and you fit ingdl the
following categories:

1) Where no one actual customer generates 80% or onhtine agent’s income.

2) Atleast 75% of the agent’s income is from commiss.e. small or no retainer.
3) The agent actively seeks out the customers i.eeréiding.

4) The agent does not use the principal’s premisesptan arms length rental. Note this means you can

never see a client on your principal’s premises.

Examples of the type of people this will applynclude.
Doctors who receive all their income through Medgdaut in relation to many patients

Financial Planners and Insurance Brokers who miggsive all their income through AMP but have

many clients

Network marketers and Party Plan sellers who migteive all their income from Tupperware but

have many customers.

Franchisees who may supply many customers butrdyepaid by the franchiser.

Alienation of Personal Services|ncome (APSI) Test

The following only covers situations where 80% or mre of the income is from one group of associates.

1 | Are you providing personal services? ie. the service is not just No > You do not have to
ancillary to the supply of goods or primarily provided from an income worry about the
producing asset i.e. the contract specifies a particular asset must be Yes: Goto2 | APSI (80/20 rule). Nor
used and without the asset the contract obligation could not be do you now have to
fulfilled. On this basis truck owner drivers and courier drivers providing worry about
a van or ute (but not a station wagon or sedan) are not providing Part IVA
personal services income? Refer TR 2001/8 for more detail for more
detail.

2 | In at least 75% of the circumstances of the entity, is the contract to Yes > You do not have to
produce a result, supply plant and equipment or tools of trade (if it is worry about the APSI
normal in your industry to have tools) and liability for the cost of No: Goto 3 (80/20 rule) but note
rectifying defective work or liability for damages remains with the sub comments below re
contractor? APSI 87-18 Part IVA.

3 | You are required to apply to the Commissioner for a determination Yes > You have avoided the
that you are operating a personal services business. In you APSI (80/20 Rule) but
application to the Commissioner you will have to prove you satisfy one | No: Go to 4 note comments at the
of the following tests. end of this flow chart
Do non associated entities, or individuals (or if in partnership other
partners in that partnership) perform at least 20% of the market value
of the work for that year? APSI 87-25 (2) or if not, for unusual
circumstances?

4 | Except for the unusual circumstances of this year would you have Yes > You have avoided the
earned income from at least two unassociated to you or each other, APSI (80/20 Rule) but
sources due to your advertising, making offers to the public or word of | No: Goto 5 note comments at the

mouth (APSI 87-20(1)(b))? Refer the above principal and agent test.
If you satisfy this you can look beyond your principal to your
customers for unrelated clients.

end of this flow chart
re: part IVA.
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5 | Did you employ an apprentice for at least half of the year Refer Yes > You have avoided the
APSI 87-25 (3). APSI (80/20 Rule) but
No: Goto 6 note comments at the
end of this flow chart re:
part IVA.

6 | At all times during the year (or if not, for unusual circumstances) did | Yes: Goto 7
the business exclusively maintain business premises
(not necessarily the same premises all year) and were these No: Goto 8
premises used almost 100% to produce income for the contract in
question? Refer APSI 87-30.

7 | Were these premises physically separate from any premises used Yes > You have avoided the
by an associate or customer or an associates private residence of APSI (80/20 Rule) but
the entity for private purposes. In the Explanatory Memorandum No: Goto 8 note comments at the
using a shed in the back year of the home of the brother of the end of this flow chart re:
owner of the business was not considered to be physically separate. part IVA.

The draft ruling implies that a shop with residence above would be
considered physically separate.

8 | Fail the test? The APSI legislation applies to you but you can apply to the Commissioner for a determination that
you are operating a personal services business. Otherwise you will not be able to deduct expenses against the
income in question unless one of the following applies: (1 or 2 below)

1) The deduction would normally be available to yomamployee of the organization (refer APSI Act 85
10(1)). For example a claim for home to work ttaviéd be permitted only if one of the following
applies:

(a) Bulky tools are carried as there is no safe stoedgeork (refer taxpack D1).

(b) The travel is to an abnormal workplace (refer takdal).

(c) The home is the primary workplace, or work for tlay began before leaving home (refer taxpack
D1).

(d) Work is actually performed on the way to work (refexpack D1).

Or
2) The deduction is in relation to one of the follogin

(a) Costs of gaining work i.e. Advertising, tenderingj&oting.

(b) Workers’ Compensation, Public Liability, Professaabindemnity and Income Insurance.

(c) Payments to others for participation in the busniest not a payment to an associate unless it
directly relates to the principal work of the biess (85-20).

(d) Superannuation contributions for self and otherkem except for associates not performing work
that directly relates to the principal work of thhesiness. Note: if an Associate performs work that
directly relates to the principal work of the buese superannuation contributions can only be made
up to the amount required by the Superannuationrdbtee unless that Associate performs more
than 20% of the market value of the entity’s proatiwork (refer APSI Act 86-75(2))

(e) Costs associated with GST. This means you willbeable to claim rent, mortgage interest, rates
or land tax for your or your associate’s resideaéd payments to your spouse or associate for non
principal work such as bookkeeping. If you are afiag as a company, trust or partnership you are
also caught by the following additional requirengent
1. Deductions are only permitted for maintaining oae ger owner who is involved in performing

the principal work of the business unless the dehgused entirely for business purposes (refer
APSI 86-70 (1) and APSI 86-70(2) & (3)).

2. Any profits remaining after allowable deduction® @0 be taxed in the hands of the main
individual. But if losses remain they cannot sferred into the individuals income tax return
unless the business is operated as a partnerghgr &PSI 86-20) and then subject to the new
offset rules. Note the government announced 2088 budget that this would be changed but
legislation has not yet come through.
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3. When the business entity has both income from patsgervices i.e. amounts caught here and
other income from other businesses including béinthe business of personal services many
expenses will need to be apportioned. A formulatfids is provided at APSI Act 86-20 (2).
Basically it requires you to claim any maintenacosts of the entity against the non personal
services income first. APSI Act 86-25 provides &gporo rata of maintenance costs based on the

ratio of income when the personal services incarieoim more than one individual.

Comments

Nothing has been done to override old rulings, ¢taseand Part IVA on when income is deemed to be
from business or personal exertion so passinglibeeatest is not the end of the issue. But if pagsed the
PSI test above you can income split without feathef old rulings, cases and Part IVA. Otherwi$gou
didn’t qualify before this legislation you won't glify now.

The legislation has a provision to allow the ATO ewamine each transaction of the business in
isolation. This could mean applying the above testach owner of the business separately andnfinitiat
the income they personally generate is Personalicesrincome and should be treated separately tham
rest of the business. It is even wide enough tkenreon owners of the business taxable on all thenre
from one contract even though they will not andehae right to receive it. When enquiries were maidihe
ATO regarding this they took the attitude it wasusmexpected result but nevertheless valid. Atntloenent
they are not enforcing it.

APSI when LESS Than 80%o0f income is from one source

You are considered to have received your ircénom the underlying customers rather than thecyal
that pays you if the following applies to you (resection 87-40):

Principal and Agent Test

You receive income for a large number of clientstbtough one principal and you fit ingdl the

following categories:

1) Where no one actual customer generates 80% or ohdine agent’s income;

2) At least 75% of the agent’s income is from comnaissie. small or no retainer;

3) The agent actively seeks out the customers i.eertidng;

4) The agent does not use the principal’s premisesptan arms length rental. Note this means you can
never see a client on your principal’s premises.

Examples of the type of people this will applynclude:

« Doctors who receive all their income through Medgdaut in relation to many patients;

« Financial Planners and Insurance Brokers who miggsgive all their income through AMP but have
many clients;

« Network Marketers and Party Plan sellers who migbeive all their income from Tupperware but
have many customers;

« Franchisees who may supply many customers butrdyepaid by the franchiser.

Alienation of Personal Services|ncome (APSI) Test
The following only covers situations where less tma80% of the income is from one group of associates.

1 | Are you providing personal services? i.e. the service is not just ancillary | No > You do not have to worry
to the supply of goods or primarily provided from an income producing about the APSI (80/20
asset i.e. the contract specifies a particular asset must be used and Yes: Goto 2 | rule). You can also
without this asset the contract obligation could not be fulfilled. On this income split
basis truck owner drivers and courier drivers providing a van or ute, (but without fear of the old
not a station wagon or sedan) are not providing personal services rulings, cases & Part IVA
income? Refer TR 2001/8 for more detail.

2 | In at least 75% of the circumstances of the entity is the contract to Yes > You do not have to worry
produce a result (paragraph 114 of TR2001/8), supply plant and about (80/20 rule) but note
equipment or tools of trade (if normal for that industry), and liability for No: Goto3 | comments below re Part
the cost of rectifying defective work or liability for damages remains with IVA
the sub contractor? APSI 87-18
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3 | During the year did you earn income from at least two unassociated, to | Yes > You do not have to worry

you or each other, sources due to your advertising to the public (APSI about (80/20 rule) but note
87-20)? Refer the above principal and agent test. If you satisfy this No: Goto4 | comments below re Part
you can look beyond your principal to your customers for unrelated IVA

clients, but you must have acquired these clients by making offers or
invitations to the public (87-20(1)(b). For example advertising or word
of mouth from other clients but not referrals from your principal.

4 | Do non associated entities, or individuals (or if in partnership other Yes > You have avoided the
partners in that partnership) perform at least 20% of the market value of APSI (80/20 Rule) but
the work for that year? APSI 87-25 (2) or if not, for unusual No: Goto5 | note comments at the end
circumstances? of this flow chart re: part
IVA.
5 | Did you employ an apprentice for at least half of the year? Refer APSI Yes > You have avoided the
87-25 (3). APSI (80/20 Rule) but

No: Goto 6 | note comments at the end
of this flow chart re: part

IVA.

6 | At all times during the year (or if not, for unusual circumstances) did the | Yes: Goto 7
business exclusively maintain business premises (not necessarily the
same premises all year) and were these premises used almost 100% to | No: Go to 8
produce income for the contract in question? Refer APSI 87-30.

7 | Were these premises physically separate from any premises used by Yes > You have avoided the
an associate or customer or an associate’s private residence of the APSI (80/20 Rule) but
entity for private purposes. In the Explanatory Memorandum using a No: Goto 8 | note comments at the end
shed in the back yard of the home of the brother of the owner of the of this flow chart re: part
business was not considered to be physically separate. IVA.

8 Fail the test? The APSI legislation applies to you but you can apply to the Commissioner for a determination

that you are operating a personal services business. Otherwise you will not be able to deduct expenses
against the income in question unless one of the following applies:

1) The deduction would normally be available to yomamployee of the organisation (refer APSI Act 85
10(1)). For example, a claim for home to work &lawill be permitted only if one of the following
applies:

(a) Bulky tools are carried as there is no safe stoedgeork (refer taxpack D1);

(b) The travel is to an abnormal workplace (refer takdal);

(c) The home is the primary workplace, or work for tlay began before leaving home (refer taxpack
D1);

(d) Work is actually performed on the way to work (refexpack D1).

Or
2) The deduction is in relation to one of the follogin

(a) Costs of gaining work i.e. Advertising, tenderingj&oting;

(b) Workers’ Compensation, Public Liability, Professaabindemnity and Income Insurance;

(c) Payments to others for participation in the busnlest not a payment to an associate unless it
directly relates to the principal work of the buess (85-20);

(d) Superannuation contributions for self and otherk&s except for associates not performing work
that directly relates to the principal work of thesiness. Note if an associate performs work that
directly relates to the principal work of the bwess, superannuation contributions can only be made
up to the amount required by the Superannuatioma@®tee unless that associate performs more than
20% of the market value of the entity’s principaink (refer APSI Act 86-75(2));

(e) Costs associated with GST. This means you willbgable to claim rent, mortgage interest, rates
or land tax for your or your associate’s resideaosd payments to your spouse or associate for non
principal work such as bookkeeping. If you arerapipg as a company, trust or partnership you are
also caught by the following additional requirengent
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4. Deductions are only permitted for maintaining oae ger owner who is involved in performing
the principal work of the business unless the dehgused entirely for business purposes (refer
APSI 86-70 (1) and APSI 86-70(2) & (3));

5. Any profits remaining after allowable deduction® do be taxed in the hands of the main
individual. But if losses remain they cannot bensfarred into the individuals income tax return
unless the business is operated as a partnerghgr &PSI 86-20) and then subject to the new
offset rules. Note the government announced 2088 budget that this would be changed but
legislation has not yet come through.

6. When the business entity has both income from paisservices i.e. amounts caught here and
other income from other businesses including b&intpe business of personal services, many
expenses will need to be apportioned. A formulathis is provided at APSI Act 86-20 (2).
Basically, it requires you to claim any maintenanosts of the entity against the non personal
services income first. APSI Act 86-25 provides &gpro rata of maintenance costs based on the

ratio of income when the personal services incaeim more than one individual.

Comments

Nothing has been done to override old rulingse law and Part IVA where income is deemed tivdme
business or personal exertion so passing the abestes not the end of the issue. If you didn'alify before
this legislation, you won't qualify now.

The legislation has a provision to allow th&@\to examine each transaction of the business in
isolation. This could mean applying the above testach owner of the business separately andnfinitiat
the income they personally generate is PersonalicgsrIncome and should be treated separately them
rest of the business. It is even wide enough tkenmn owners of the business taxable on all thenre
from one contract even though they will not andehae right to receive it. When enquiries were maidihe
ATO regarding this they took the attitude it wasusnexpected result but nevertheless valid. Atntloenent
they are not enforcing it.

Tax minimisation schemes alert

This month the ATO web site has listed the follogvgtheme which it is currently investigating.

Personal Services Partnership Arrangements

Apparently someone is promoting an arrangemwitre they will place you in a partnership witlmemne
else. They then manage, for a fee, the arrangestetitat you can avoid being caught by the Aliemabf
Personal Services Income Provisions (80/20 rule) smbe entitled to split the income from your peed
services with your family.

The ATO are considering if the arrangementlmaigcaught under Part IVA because the primary me b
the arrangement is to avoid tax. They are alstiesiging the validity of the partnership and whetheeally
is the partnership providing the services. Prangdihe arranger knows what they are doing | dbimiktthe
partnership will be caught on any of the abovet tBa ATO is also looking to the APSI legislatiandee if
the scheme really does get around its provisidiss is where | think the ATO will succeed. Fiystbecause
the APSI legislation allows the ATO to apply thdesito each contract the business has on an ingivid
basis. Secondly, if there are only two peoplenm partnership the ATO could successfully argué dhdhe
income is taxable in the hands of just one of thétefer a previous Newsflash article on the mattaich is
now in our APSI booklet. This would put the pargim a far worse position than if they had notigeblved
in the scheme.

Partnerships with anyone are dangerous becguseare joint and severally liable for each othek.
partnership with a stranger is madness. | do@mimmend using this arrangement to avoid the pomgsof
the APSI especially through an arranger as thdtmake the scheme more obvious to the ATO. Bwybi
decide to do something similar with a friend do nsé a bare partnership as your personal assest asi.
Use a partnership of trust or a straight compantyust. Most people will still be caught by the &lRules
that allow the ATO to look at each contract withire business on an individual basis. Thereforereef
entering into anything like this you need to cohaubprofessional tax adviser not a scheme arranger.
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GST upon the purchase of a business

The purchase of a business can be GST free ibtleing requirements are met.
1) The transfer of the business has some value
2) Both the buyer and seller are registered fof GS
3) All things necessary to continue the operatibthe business are transferred.
4) The seller carries on the business until theaddransfer.

GSTR 2002/5 goes into the detail of theseireqents. In particular point 3 above is a probl@$TR
2002/5 paras 58 to 70). For example to meet theirements of transferring all that is necessargutothe
business the lease on the business premises @ésmy for the continued operation of the businesst also
be transferred. This requirement cannot be sadisfithe seller is behind in the rent and withalease or
does not pay rent (paying outgoings only does restrthe requirement of paying rent).

If the purchase of the business is subject to G@Kensure the contract satisfies the tax invoicedes
page 49 so you can claim the GST input credit ba&lko make sure you are registered for GST oneforie
the date of the contract.

Whether the contract includes GST or is GSE fis neither here nor there if you are registéoedsST
and if you receive a tax invoice, though it maysman initial cash flow problem. If you end up ipgyGST
you will be able to claim it back anyway. It isaty for the seller to beware.

Changes to APSI 80/20 Rule

The government has been forced to make chatgdéise APSI legislation to correct some of the
ridicules problems the original legislation createdpartnerships. For example the problem we tedirout
in Newsflash 23, partnerships with only two pargnlead to distribute all of the profit to the partméo did
more work than the other unless they did exactlyo58ach. Taxation Laws Amended Bill No. 6 2001
provides a new employment test that takes into watcthe work of partners in the business as if theye
employees. This widens the test at APSI 87-25tq2)rovide an exemption from the APSI provisions if
another partner in the business performs 20% (baseprice charged to the customer) of the work on a
project.
This amendment also formalized the changes pesriier entities that received their income from on
principle but as a result of dealing with many reigei.e. commission.
As a result of the above the flow charts in ARSI Booklet have been updated so if you are mglyn this
information please e-mail us for an updated edition

Budget Report 2003

The following is a summary of the Income Tatp of the budget report that would be relevanbuo
client base:
Low Income Rebate — has been increased from $1$236 and now it won't start to shade out untibme
exceeds $21,600. There is no entitlement to theteelthen income exceeds $27,475.
This means that if your income is under $7,382 ymd are a resident and not a minor you will notehay
pay any income tax.
SATO- The Senior Australian Tax Offset will be ieased so that single people over age pension #ige w
not pay tax or Medicare if their income is unde® $20. Couples who are both over age pension dpot/
have to pay any tax or Medicare if their combinedoime is under $33,612. But note to achieve thth b
members of the couple must have exactly half of#B& 612 in taxable income each. Any unevennells wi
result in the higher income earner losing partiefdn her low income rebate and their spouse benaple to
utilize all of their's.
APSI — Taxpayers caught by the Alienation of Pea@ervices Income rules will be entitled to offaety
losses left in their interposed entities, agaihstrtpersonal income. This concession is backddate™ July,
2000 when the APSI legislation first took effectAn abnormality with FBT has also been removed
retrospectively to 1 July, 2000.
Medicare- The threshold at which a low income eahaes to pay no levy for the 2002/03 year is $15,06
individuals and $25,417 for families stepped ugBy334 for each child. But note after this potrduts in at
20 cents in the dollar.
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Tax Thresholds — from the®1July 2003 the resident income tax thresholds haweeased (therefore tax
decreases) as follows — note the rates do notdedlue Medicare levy:

Oto 6,000 No Tax Payable
6,001 to 21,600 17%
21,601 to 52,000 30%
52,001 to 62,500 42%
62,501 and over 47%

APSI (80/20 Rule) and the building industry

From £ July, 2002 contractors who were registered for BEfre April 2000, became subject to the
Alienation of Personal Services Income measure(8fule) for the first time. As the 2003 tax meisi will
be the first returns for many subcontractors preg@an this basis the ATO has been issuing lotsashings.
A full flow chart of how the legislation works isvailable in our APSI Booklet. The following is jua
guideline that should cover many subcontractothébuilding industry.

The main sections that subcontractors usedmdahe APSI measures are:
87-65(5)&(6) (Repealed) In at least 75% of the circumstances the contimdb produce a result, the
contractor supplies tools and equipment and isoresple for rectifying defective work or is liabfer
damages. This is called the results test. Iriaits sheet on the results test the ATO have stidtad"the
results test is not met where the client is engdgealork or provide services as directed and isl fpai the
work or services (often on an hourly rate) rattmemtfor a specified result or outcome producedheywork
or services." As an example they use "a carpeniteris contracted to do fit out work on a buildsite and
is allocated tasks or jobs on a daily or regulasida He is paid on a regular basis (e.g. weekifich is
generally calculated on the number of hours thavbiks.” An example the ATO uses of passing tlselte
test is a carpenter who is "engaged to complepeeifeed job and payment is conditional upon cortipleof
that job."
87-25(2)Other individuals or business entities performeaist 20% of the market value of the work for that
year. Note this must actually be chargeable wark administration and it cannot be performed by an
associated business i.e. another company owndtklsaime individual.
87-25(3)An apprentice was employed for at least half ofytbar.
87-20(1)(b) If 80% or more of your income is from one sourcel need to have another source of income
that is not associated with the first and you aaguthat source through advertising, word of maith

There are more provisions than those listexy@pbthey are all listed in the booklet. If yoe aaught by
the APSI measures you will not be able to claimugéidns for home to work travel if you do not cabyiky
tools. If you have more than one workplace duthmgday you will be able to claim all travel. Yoan also
claim travel if you have regular workplace but hadvork somewhere different that day. Rent, irgesnd
rates associated with your residence are not cldenaPayments to your spouse for work that isdwactly
involved in earning the income (i.e. bookkeepingp @ot deductible nor can you income split. Yol anly
be allowed a deduction for one car other than éclesthat is used solely in the business.

Claiming company & trust losses in your personal ta return

The trick here is to find a way of failing td>SI test. It shouldn't be too hard seeing adegeslation
was designed to catch you anyway.

Finally, something positive for taxpayers otithe APSI legislation. If your company or trusade a loss
you will be permitted to offset the loss againsuiy@ersonal income if the loss is in regard to peas
services income caught by the APSI legislation.is Thitiative was announced in the May 2003 budgkt.
effectively gives taxpayers caught by APSI an ativge over other taxpayers operating through a cagnpa
trust as other taxpayers' losses are quarantingdthet company or trust makes a profit and segssbther
requirements. The new concession will be backd@tdalsses generated in the 2000/2001 financiaisyaad
all following years. Unfortunately, the legislatics not yet through parliament and it is now titogrepare
these entities tax returns for the 2003 year. fEdxrns can be amended for up to four years bawk the
date of their original assessment. Until this lpasses through Parliament the amended returnsatamen
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lodged and any 2003 tax returns prepared befortetfigation is passed will not be able to takeaadage of
this concession. Accordingly, they will have toilna be amended at a later date.

Nasty sting for legitimate business expenses

You may already be aware that if you are calmghthe APSI rules you cannot claim a deduction fo
payments made to associates unless the work théymedirectly relates to the principal work proeil to
customers or clients. An example of this is ihboged my brother for preparing the income taxrrefar his
tutoring business he would not be able to claimfé@epaid to me as a tax deduction, despite treedfimy
business. Naturally enough I don't charge himveddeless, under GST legislation | am requirecetoit to
the ATO the amount of GST that would have beenieplple had | charged him! In an even further
development of this double standard the ATO hasrtdke approach that the rules on payments to iags®c
include payments for goods. Accordingly, if yopoase owns the business from which you purchase you
business's stationery and your income is from pesservices you cannot claim a deduction for that
stationery. The following is an extract from tlegislation validating the ATO's approach.

SECTION 85-20 Deductions for payments to associates etc.
85-20(1) You cannot deduct under this Act:
(&) any payment you make to your associate; or
(b) any amount you incur arising from an obligatigou have to your associate; to the extent that
the payment or amount relates to gaining or pradugour personal services income.

85-20(2) Subsection (1) does not stop you dedudinayment or amount to the extent that it rel&bes
engaging your associate to perform work that fopag of the principal work for which you gain or
produce your personal services income.

85-20(3) An amount or payment that you cannot dellacause of this section is neither assessabben@c
nor exempt income of your associate.

Makes you wonder if any of our highly paid piciéins read the legislation before they vote odogsn't it.

Consultants take note

In FC of Tv Macarthur 2003 the Federal Court ruled that P&#t prevented a consultant from using a
company to divert income (earned from provisiomigfown services) to his wife.

Macarthur resigned from the DMR in 1982 andked overseas for 4 years. The company Macartidir a
his wife set upon returning to Australia employéém both in the day to day conduct of the busimdss
project management and consulting. The companyahazhtract in the Northern Territory for a shohile
then entered into a contract with the DMR. Thetiamt was for an hourly rate and Macarthur was maieid
as the consultant, the contract being for his eiqeer

Macarthur claimed that if there was no comptinigye would not be any income and that Part IVifede
on the argument that income was being diverted fooi taxpayer to another. The court found thatais
reasonable to conclude that without the companyavthur would have earned the money in his owrtrigh

APSI (booklet available) governs these issumg but only in addition to case law. Most conaots try to
argue that APSI does not apply to them becauseateyesponsible for producing a result. This axgpt is
difficult when you are paid an hourly rate. Neheiess if you pass the APSI test you still needatosider
whether you are caught by the above case.

Personal services income and business premises test

For full details of the rules regarding splittingcome from personal services with your family reder
Alienations of Personal Services Income Bookletlalsde under free publications on our web site.siBally
these rules determine whether you are just progigersonal services or you run a personal serbgssess.
Only in the latter case are you entitled to spittome with your family.

One of the ways income can qualify as haviagdurce in a personal services business is ibikaess is
run from separate premises to the owner’'s hometl klow it has been considered, by the ATO, thatning
a business from a shed on the same property ashmue was not separate business premises. Dixon
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Consulting Pty. Ltd. V FCT (2006) AATA 186 has wial the scope of what is considered separate lsgsine
premises so the shed may well now qualify.

In Dixon’s case the business was operated fotwo storey building that was structurally separ@
Dixon’s home but on the same piece of land. Thetd@®AT) found that this met the description opseate
business premises. The AAT also stated that tkeniges do not have to be used “exclusively” in the
business just “mainly”. “Mainly” generally meansnsething more than 50%.

This decision has since been overturned iiglaehn court.

Personal services income — Business premises

For full details of how this legislation worksfer our Alienation of Personal Services IncorA@$l)
Booklet available under free publications on oubwsde.

To be able to distribute income from pers@®lices to other family members you have to meétast
one of the conditions in a very strict set of rule®©ne of these conditions is that the businessitsaown
premises. There are then a set of rules, all oflwmust be met for the premises to be considevsthbss
premises. Of particular concern for home basedhbases is that the premises must be physicallgratp
from any used for private purposes.

This has been tested in through the coarSixon Consulting P/L v FC of T. The Dixons hadwa
story garage structurally separate from their hdbhsé was used to house the company cars, someof t
children’s belongings downstairs and the companoifise upstairs. There were signs that clearlywsththe
area to be a place of business though the drivewasyshared with the home and clients used sontigeof
shared yard.

The Federal court has just ruled that thel Avas incorrect in deciding that as long as thengges were
mainly used for the business they passed the Tést. Federal court then remitted the matter badkdcAAT
for the final ruling.

The AAT in its final decision emphasised ttta following factors disqualified the premisesnir being
physically separate from the home:

1) The two cars may have been company cars brg Wes some private use of them.
2) The storage of some items owned by the Dixaolaliemn.
3) There was insufficient physical separation friv& home.

This seems to put an end to any argumentpiteghises on the same piece of land as the famityehcan
qualify as business premises for the purposeseoA®PSI legislation. The reference to private useebicles
stored on the business premises and some prieats teally opens the flood gates for the ATO tacktiany
business premises. It maybe important to takeghato of your family off your desk straight away!

Alienation of Personal Services Income

The Results Test
At the end of 2007 IRG Technical Services IRty & Anor V DFC of T was a sharp reminder thatréhes
more to the results test than being responsibltedtbfy mistakes. In this case a couple of engmeegued
that they passed the results test even thoughwhbeked as part of a team where their work had tsigeed
off as part of the payer’s quality control. Theyntracted to the payer through their company anst.tr If
they could pass the results test the entities wbelentitled to distribute their income to othernmbers of
their households who were in lower tax brackets.
The relevant section number is 87-18(3) whiduires at least 75% of the entity’s income tospalt of
the following three tests:
a) the income is for producing a result
b) the personal services entity is required tgBughe plant and equipment, or tools of trade,deee
to perform the work from which the personal sersieatity produces the result, and
c) the personal services entity is, or would blé for the cost of rectifying any defect in therk
performed.
The court found that they passed c) but nobafause they worked as part of a team and wedeapa
hourly rate. By simply finding that a) was nospad the court could rule but it also commentetlihavas
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not passed either because while they had theirlaptops and data base they were not required mg biniem
to work.

Audits

The ATO is now matching data to catch outpbedalirecting personal services income through rothe
entities. It will be collecting data from labouiréa firms, placement agencies and computer consti#ia on
payments they make to entities other than indiMglt@gether with the name of the individual whouadity
provides the services. The information will bessranatched with tax returns to easily detect tlerdities
that are not redirecting all of their personal sgs income back to the individual who earned it.

If you are concerned about your circumstanmes APSI booklet which is available under the free
publications section of our web site has a flomtiau can use to see how these rules affect you.

Personal Services Income and 50% Investment Allowae

According to the ATO just having an ABN is matough if you are an individual and your busingss’
income is from your personal services.

Partnerships, trusts and companies that aexeipt of personal services income and do nai frees
alienation of personal services income rules (comyneferred to as the 80/20 rule) will still quglto claim
the investment allowance. It is just the individudat will miss out. For this reason it is imfaot that an
asset is purchased in the name of the partnershipne of the individual partners.

Our booklet on Alienation of Personal Servibeme contains a flow chart on when you are cabgh
these rules. It is available under the free palibms section.

In short if you are a sole trader and warthte advantage of the investment allowance it waeldbetter
to contact us first to make sure you qualify.

Saving Tax on Your Investment Property — The Book

“Every investment property tax-related question’yewever wondered about is answered here and
— perhaps more importantly — the ones you didntikhto ask but should have! For property
investors who want to refine their strategy for maxm gain, this resourceful handbook will make
a great constant companion.” Eynas Brodie, Editor, Australian Property Ineesnagazine.

Combining Noel Whittaker’s easy reading style withia Hartman’s mind numbing attention to detaibvaa
major challenge which ran way over schedule bistfinished, printed, and in the book stores. ¥an also
purchase it online by going teaww.bantacs.com.au/property.phfhe cost is $29.95 plus $5.95 postage — tax
deductible of course!

Ask BAN TACS

For $39.95 you can have your questions regardinmt&dsains Tax, Rental Properties and Work Related
Expenses answered. For your Accountant, we willisle ATO references to support our conclusiorst ga
to www.bantacs.com.aand look for the Ask Bantacs link under ‘Most Plapuon the home page.

Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax
Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35
How Not To Be A Developer Divorce FBT for PBls
Fringe Benefits Tax Investors Miners
Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business
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Secret Plans and Clever Tricks Subcontractors Teachers
Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet
but it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the
time you read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to
issues you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice as to your particular circumstances.
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