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DEATH AND TAXES

Important — This booklet is simply a collection of Newsflashrticles relevant to death and Taxes.
The articles are transferred from Newsflash into ths booklet so it is best read from the back page

forwards to ensure you are reading the latest artie on the topic first.

Note that the information

contained in this booklet is not updated regularlyso it is important that you seek professional adviee

before acting on it.
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Basics for executors of deceased estates

1) Trustee, Legal; and Personal Representative anduotemean the same thing for the purpose of the
following and it is assumed the beneficiary is ragividual.

2) A deceased estate receives a tax free thresholdtapding of its tax bracket from there for up to 3
financial years after death but note the ATO carcehthis concession if the winding up of the estat
is unduly delayed for the purpose of the tax béndfhe deceased also receives the tax free tHesho
and stepping up of his or her tax bracket for thereturn up to the date of death. This means that
effectively two lots of tax free thresholds etc d¢anutilised in the financial year of death. While
most cases the tax concessions are the same fdetkeased as the executor, consideration should be
given to this point in deciding whether to passaset onto a beneficiary before it is sold.

3) To qualify for the 12 month CGT discount, 12 monthgst have elapsed from when the deceased
entered into an agreement to purchase the assatdiess of whether it is held by the trustee or
beneficiary when sold.

4) In most circumstances death will not trigger cdptins tax but it will start the clock ticking qme
19" September, 1985 assets so it is important to theese valued at the date of death.

5) Most pre 18 September, 1985 assets will, in the hands of teewor or beneficiary, have a cost
base of market value at the date of death. So wbéh CGT will be payable on the difference
between the selling price and the combination ef ghlling costs, holding and improvement costs
since death and the market value at the time dhdea

6) The main residence of the deceased will not at&&T if sold within two years of death whether it
was purchased pre or post™September, 1985 and there are further concesgienbeneficiary
continues to live in the house. The main diffeeebetween pre and post 85 main residences is the
two year concession applies to pre 85 dwellings éfvihey were rented out before and or after death
whereas post 85 homes only receive the conceskibnvas the deceased’s main residence just
before death and was not also income producindpat ttme. If the dwelling fails this test it is
treated like other assets discussed in point 5eabdwhnere is a more detailed discussion of thiselss
later in the booklet.

7) Any capital loss accumulated by the deceased chnbenoffset against capital gains made up to his
or her date of death. So neither the beneficiamythe trustee can take advantage of the carried
forward capital loss of the deceased.

8) Generally the passing of an asset from the deceaseiher the Executor or Beneficiary will not
trigger a CGT event nor will the transfer from Eutxr to the Beneficiary. Section 128-10.

9) The capital gains tax event arises on the dateagoee to sell the asset to a particular purchaser,
the settlement date.

Testamentary trusts

A testamentary trust holds the assets of dueased for the benefit of his or her heirs in atamce with
the terms of the will. The trustee can then dsiieé the income or assets as it suits each yelais can be
used to protect the deceased’s assets from bemgjdewed the property of the beneficiary and exgdee
the family law court (not water tight) and the barkcy trustee. Another benefit of a testamentarst is
that it can distribute income to children and beeail is received from a deceased estate the whiht
taxed at the penalty rates applicable to passc@me of children under 18.

Testamentary trusts are the most flexiblehdyt are discretionary. You can create more tham on
testamentary Trust from your will. So if you waagch of your children to have a clearly definedeHmut
then have the flexibility to distribute it amongsteir own family as they see fit, you could create
testamentary trust for each of them.

If you choose a testamentary trust make shee deed does not permit the trustee to admit new
beneficiaries as this will compromise the trustatiss as testamentary.
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Part owner of parents’ home

A taxpayer who is part owner (as tenants immmon) of her parents’ home is concerned about B& C
consequences of her parents’ death and whetherighany action she can take now to minimise tis¢. co
Answer:

As the property is held as tenants in commendied will show just what percentage each of them.
Lets assume the child is a resident of Australih @wns half so the parents own a quarter eachuniisg
the parents will their 1/4 of the house to eaclteothn death then half the house will become pathef
estate on the death of the remaining parent. Tiner dvalf will just be an asset held by the chitdl Zubject
to CGT via the normal provisions when sold. Iinst affected by the death of the other owners ef th
property. When the last parent dies (assuming lsb@lives in the house up until death) the berefes of
the estate will not be subject to CGT on their 508tess they sell the property 2 years or later dfte
parents death TD 1999/70. If they do take longant2 years to sell the cost base will be the mamkee
at the time of the last parent's death plus thenabextras such as commissions, improvements,anser
repairs, interest rates etc since death, and afséequiring the asset such as probate. Thisdsctse
regardless of whether the house was purchased peso19 September, 1985. The only difference joint
tenancy as apposed to tenants in common would medkat it would be very difficult to convince therO
the child owned anything different than exactlyril/8f the house.

As you can see because the child does notiditke house, the more the child owns of the hdhee
higher the eventual CGT on its sale, even in 1@syéme. Depending on the age of the parentsit be
worth the stamp duty now to change the deed to tirdyname of the parents. This would be a deemed
disposal and the child would have to pay CGT ondifference between his or her cost base and titkeha
value of their share but at least then the CGTkcleould stop until the parents die, assuming thema
live there until death. The child would need te sesolicitor to make sure her legal rights toltbase were
provided for within the parents will and be confitiéhis was not going to change.

Death benefits in your super — Tax consequences

Careful consideration should be given to whm ynominate as beneficiary of the life insurance
component of your superannuation policy. A dependaill receive the death benefit tax free. The
definition of dependant defined at section 27AAA%3)

“Any person who is or was the spouse of the tagpagnd any child of the taxpayer who has not
attained the age of 18.” Refer 27A(1).

Note the definition is not limited to this (reféfA168) and it is recognised that a dependant doekave to

be solely dependant on the deceased to qualify.eXxample a brother living with the deceased begireng

a social security payment would still be consideaedependant if it was proved that the social sgcur
payments were not enough to cover the dependamii® ©f living expenses. Further, a parent has bee
found to be a dependant of a deceased child, ndhemasis of financial dependence but on the tfaet
parent was reliant on the deceased for nursing care

If the payment is received by a non dependamill be taxed at 15% (subject to some excepfionghe
beneficiary’s hands if the payment is from a supeuation fund. If the payment is from the deceased
employer it will be taxed at 30% if paid to a napendant.

If the death benefit is just paid to the esiaitthe deceased you are at the mercy of the Cssionier’s
discretion. Section 27AAA(3) states that the daby free component is:
“...such amount (if any) as the Commissioner consiggpropriate having regard to the extent to
which dependants of the deceased taxpayer maynaayde expected to benefit from the estate.”

Otherwise the amount is taxed in the deceasedeeshitte a deceased estate can be taxed at thasddce
tax rates (i.e. the first $6,000 tax free then abifigo until $20,000) for the first three financidays after
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death if the winding up of the estate is not unmeably delayed. So if your beneficiary does nbafiy of
the exempt definitions it is better to pay the antdo the estate rather than directly to them.

If you have only been in the work force arshime superannuation entitlements may be miniamal
you may disregard this article. But note your bdagnefits can be significant even if you are nevihe
fund.

In short, your will should specifically dealitiv your superannuation death benefit in the mast t
effective way subject to your circumstances (i@dpo dependants only). Any generalisations willy
result in the ATO being a beneficiary of your estatAnd if you thought you hated paying the ATO hi
you were alive and able to provide for your family...

CGT concessions for deceased home

The requirements to qualify for the CGT exeaommptvary depending on whether the Deceased purdhase
the property on or before the™ September, 1985 or after that date.
Pre 20" September, 1985

If the Deceased purchased a house on or be€Sr&eptember, 1985 the CGT exemption continues for a
period from the date of death until it is sold urohg that period it has only been occupied bydpeuse of
the Deceased and/or the beneficiary and/or any @inson given occupancy rights under the will.tHis
case the exemption will apply for the whole peridfiit is not occupied by these people the exeamptinly
lasts for 2 years. Refer section 118-195 for mgpecific details on when the 2 years can be extked
Post 19" September, 1985

If the Deceased purchased his or her maidease on or after 30September, 1985 the CGT exemption
will only apply if the home is sold within two yesaof death and only if the deceased was living at date
of death and not using any part of it for incomedurcing purposes at the date of death. If path@home
was used for income producing purposes at the afatkeath the exemption is apportioned under section
118-200. If the whole of the property was rentedl at date of death but had been the Deceased’s hom
within the previous 6 years, section 118-190(4)estdhat the 6 year rule under section 118-145demm
the home to be the Deceased place of residente alate of death if no other residence is covereth®
Deceased’s main residence exemption.

The fact that the deceased may have useddpenpy for income producing purposes at someezaithte
Is irrelevant providing the property was only ugesda main residence for the Deceased at date tf dea
the 6 year rule applies and it was only used aP#eeased main residence before being rented.
In All Cases

If selling the home within two years of thaelaf death it does not matter what the benefictaryrustee
does with the Deceased’s home between death dimseFor example it can be rented out - secti®8-1
190(1) and TD 1999/70. This is the case regasd#swhether the home was purchased befof® 20
September,1985 or afterwards.

Please note there are many little peculiaritegyarding the concessions for Deceased Estatesabove
is only a guideline for simplistic situations.

Superannuation and death & disability insurance

Reference Part IX of the Income Tax Assessmentl886 (ITAA36)
Self Managed Funds:
Under Subsection 279(2) of ITAA36 a tax dedrctis available to a superannuation fund for thie f
notional cost of a death and disability insuranckcy to cover the life of a member even if the duglects
to only partially insure for its liability undersuperannuation policy. That is, the fund can claideduction
for insurance it has decided not to take out bex#us assets of the fund will cover the risk anywalpte
an actuarial certificate must be obtained (2798))the cost of this is also tax deductible.
In the year a member dies or is disabled iy mat be advantageous to claim this deduction or a
deduction for any actual premium paid refer 279Be advantage gain depends on the future of the fun
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after the member’s death. If this is the caseelantion can be made under 279(4). This electeon ke
made on a member basis and does not have to baidohafter the relevant financial year.
Members of Superannuation Funds:

Section 279D of ITAA36 allows a superannuationd to, in the event of the death of a membeincl
back the tax paid on contributions and pay it ®dbktate or dependants as part of a death behfie this
applies only to amounts that have been taxed irh#rals of the fund - not undeducted contributions o
proceeds of an insurance policy. It is unusualaf@ublic superannuation fund to apply this s& Mvorth
checking that their deed allows you to claim tméiteement and that they do apply it. Note a furathnot
use 279B and 279D in the same year so the benalits be compared.

Will preparation checklist

The following is by no means an all inclush&t. It is simply a summary of the issues disedss our
Estate Planning Seminar. This list should onlybed as an aid to discussions with your solicitor.

1) Consider giving the Executor of your estate theilfitity to decide whether to sell the estates tsse
pass them to beneficiaries in specie. This wilbval your Executor to make the most of CGT
concessions and make the most of the differencegeba the estate’s and the beneficiaries’ marginal
tax rates.

2) If you bequeath particular assets to certain beraeies make sure you consider the associated CGT
liability when considering the value of the as$etytreceive. For example if you leave your homerte
child and your rental property to the other andytheth sell the properties within 2 years of recev
them. The child who inherited your home will have CGT liability but the child who receives the
rental property will probably have to pay CGT ofithee proceeds of the sale.

3) Avoid granting a life tenancy.

4) If you intend leaving money to a charity that has deductibility status consider doing this befgoe
die so that you can take advantage of the tax dibditg. If the charity receives the funds as a
distribution from your estate it is not tax dedhlgi Not even to your estate. Another strategiois
leave the charity’'s money to one of your benefiemmwith instructions that it must be donated te th
charity. The beneficiary would then be entitlecttax deduction.

5) Don'’t rely on just one Executor. Make sure you@ppdefault Executors in case your Executor pre
deceases you.

6) Do not leave an amount to your Executor, in yout ag payment for them executing your will as this
will be taxable income to him or her. It shoulddbear that any amount you leave your Executorggta
unrelated to the services they perform as Executor.

7) Consider a Testamentary trust if your beneficianesy lose their inheritance through legal action
against their personal assets. If you do chodsstamentary trust make sure the deed does noitperm
the trustee to admit new beneficiaries as thiseathpromise the trust’s status as testamentary.

8) If your spouse is receiving the age pension thetasst is much lower for a single person. Tostssi
your spouse in meeting this lower threshold youukh@onsider leaving some of your assets to your
children rather than your spouse. Your childreruldahen, hopefully, be in a position to help your
spouse out when needed.

9) Before you go to your solicitor make sure you htnesfollowing information:
* Personal details (Surname, Given names & Address)
e Children (Names, Ages & Addresses)
e Other beneficiaries (Names, Ages & Addresses)
* Executor
* "Reserve" executor
e Summary of assets and details of the ownershigs#ta
* Details of any liabilities
Details of insurance policies
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» Details of superannuation funds and whether adyisimding death benefit
nomination has been made

* Wishes in relation to burial/cremation

e Wishes in relation to guardianship of any infantdren

* Wishes in relation to organ donation

Thanks to Cec O’Dea from Schultz Toomey O’Brien kavs for his help in compiling this list. Cec’s
phone number is (07) 5413 8900

Estate planning through superannuation

The only way to claim a tax deduction for ydite insurance is to include it in your superanmuaand
if possible, then claim a deduction for the supetation contribution (it may be necessary to salary
sacrifice if you are an employee).

This article addresses the problem of theectimg the benefits of the life insurance. Cuigent
Superannuation law only allows the trustee of tinges fund to decide or the person insured can maake
binding nomination but after 3 years the bindingnation lapses and the power reverts to the teustdis
is ok if you can remember to renew your binding m@ton every 3 years. Macquarie have a policy tha
allows you to have a non lapsing nomination bytthstee assigning its default power to you. Macgua
have sought legal council's opinion in this regandl are extremely confident that this arrangemalit w
stand up to any challenge.

Inheriting a House

Avoiding CGT on Death

There is no Capital Gains Tax (CGT) payabledeath unless the beneficiary is a non residentaior
purposes, a superfund or an entity exempt from ta&ction 128-15 ITAA 1997 covers the basic rulés.
states that any capital gain tax event is disreghah the transfer from the deceased to a bensgfiorato
the executor and then to the beneficiary. Thelieis transfers to a testamentary trust are r@tded in
the legislation so the transfer to the testamerttaist is exempt as it is considered the benefidmat when
the testamentary trust ultimately transfers toldbeeficiary that transfer is not exempt. In PSL302/12
the ATO recognises that this is the case at lavhbstagreed to treat a transfer from a testametrastyto a
beneficiary as exempt. A testamentary trust isaeated by a will. This may be fine if you arereutly a
beneficiary of a testamentary trust but it doesterean element of doubt if you are preparing yollir as
PSLAs are only ATO statements of practice and @awithdrawn at any time.
Note disregarding the capital gain event does neammthe asset is exempt from CGT while in the
testamentary trust, the clock is ticking but a $fan from the trust to a beneficiary does not &igg tax
liability, the beneficiary takes over the assehatcost base to the trust.

How the Cost Base | s Calculated

Hopefully, the above means the beneficiary haw received the house tax free. Section 128K&
explains how the cost base is set. For housesraddoy the deceased prior to".September, 1985 the cost
base is simply the market value at the date ofnde@his is regardless of where the deceased wiag land
whether the house was a rental.

If the house was acquired post’ZBeptember, 1985 its cost base is the deceasestbase unless it
was the deceased’s home at date of death, themitérited at the market value at the date oftdeltdoes
not matter if during the time the deceased livertéht was also used to run a business or partiatiied out
as long as this was not the case at the date tf deait was only used as their home. Noteige&i8-190
states you can use section 118-145 to have a hioatseras previously the deceased’s home and nbalbar
rented or used to run a business while the deceeagdiving there, considered the deceased’s hdrdata
of death even though he or she was not living th@ieis applies for up to 6 years before deathefhome
was rented out while the deceased was absent definitely if it wasn’t rented. Of course the cession
associated with the deceased’s home only appliead@roperty so if possible it should be appled post
20" September, 1985 property if the deceased had lwetkthere. If the deceased’s home was purchased
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post 20" September, 1985 and he or she was partially usitgproduce income at the date of death i.e.
running a business from home or had boarders thenntarket value concession is not available.
Accordingly, it is inherited at the deceased’s dizte

Extending the Exemption Beyond Death

Section 118-195 allows an inherited house t¢mtioue to be exemption from CGT in certain
circumstances. These concessions apply to a hbasevas the deceased’s home at date of death or i
deemed to be the deceased’s home under sectioh4BE18They also apply to a house that was purchaged
the deceased prior to ®Geptember, 1985 even if the deceased never lhere.t So again, just as is the
case with the cost base rules, if the deceaselivedsin more than one property in the 6 yearsmpioodeath
and you can choose between a pré $8ptember, 1985 property and a podt 88ptember, 1985 property it
is best to choose that the post'Zeptember, 1985 is the main residence. Noteeiptist 28 September,
1985 property was the deceased’s home but wasuasd to produce income at the date of death (for
example taking in boarders or running a business tilome) then these concessions do not apply

If you sell a property that qualifies aboverttthere is no CGT payable if it is sold within €ays of the
date of death. But be careful 1 day over the 2syaad you will have to pay CGT on the differeneéaeen
the market value at date of death plus any nonatdadiel costs associated with it and the sellingeari This
is where diligent record keeping can save you heaysu can increase the cost base by any cost of
acquiring title in the property, selling it, impewments and any holding costs you have not claingathst
rental income. Holding costs include rates, irderasurance, land tax, repairs and maintenaneeti¢®
110-25). It is the repairs and maintenance that lhage potential, you need to get a big box ang kee
receipts for lawn mowing, plants, even changinglatglobe, etc.

The 2 year limit is extended indefinitely whithe house is the main residence of the spougbeof
deceased or a person given the right to occupidise under the will (i.e. life tenancy). Theraiurther
concession if the occupier of the house from ddtdeath until the eventual transfer of the housa is
beneficiary entitled to receive all or part of theuse (but not a life tenant). They would not bjett to
CGT on what is technically their share of the saleceeds. But if they had to buy out their fellow
beneficiaries those beneficiaries will be subjecCIGT on the proceeds unless they qualify for dnthe
other exemptions under section 118-195 as disclasak.

Note if you sell a pre 30September, 1985 property or the deceased’s hortienw2 years of the
deceased’s death it does not matter who lives threegen if it is rental (118-190(1)), no CGT appgli

If the deceased made considerable pdsSEbtember, 1985 improvements to a pr& 6ptember, 1985
property section 108-70 would have classed thepeovements as a separate asset and thus sub{@&Tto
Fortunately, this problem dies with the deceasesush a property is simply inherited at the maxieadtie of
the whole property even if the deceased never likece. The same concessions apply if the decdwskd
used a post 2bSeptember, 1985 property as a rental or for incoraducing purposes while living there. If
the deceased had sold the property while aliverh&ghe would have had to pay CGT on a portion of the
gain. Apportionment is not necessary if the propes sold by a beneficiary or executor of the &sta
provided at the date of death the property waspadially used for income producing purposes tevas
totally the deceased’s home or vacant or totalhte@ out but covered by the 6 year absence ruleiths
simply inherited at the market value at date otll¢&ection 118-195).

Tips

The50% discount is available on the sale of a househave inherited even if you have not held it far 1
months, providing it is 12 months since the decg&seered into the agreement to purchase it. Sedtid-
10(6) and TD 94/79.

Leaving a beneficiary the right to occupy timaise can cause major restrictions and CGT niglesnér
things do not go specifically according to plan.amy of the problems surrounding this issue haveyabt
been addressed by the courts or ATO rulings sonhatadraw conclusions but the CGT laws as they
currently stand could be interpreted to mean thatukl the person entitled to life tenancy ask theneual
beneficiaries of the house (remaindermen) to kelllome so they can move elsewhere such as anetite
village both the remaindermen and the life tenantldt be subject to CGT on the transactions witler® z
cost base.
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There are more sections of CGT law relevathiwtopic but they cover less common circumstanaed
many little traps, in particular life tenancies areninefield. So it is important to seek profesalamyvice on
your particular circumstances before you act os itifiormation

Churning Investments Offset Losses Before Death

Any capital losses accumulated by the deceasedost on death i.e. the estate cannot utilmamt
When planning your estate it may be worth chursioge post 20 September, 1985 assets to offset the loss
and reset their cost base at a higher rate fobémefit of your beneficiaries. This may not berexuical
considering the transaction costs associated witisés but may be worth it for shares.

Life Tenancy - Wills

The form of life tenancy covered in this ddits when the deceased leaves, through the operattitheir
will, a beneficiary (the life tenant) the rightéacupy a property, owned by the deceased, untiifdhéenant
dies. When the life tenant dies the property passenother beneficiary or beneficiaries (remaims).
This works reasonably well if the life tenant isppg to spend the rest of his or her life in thattipalar
property but creates real problems and huge tagezprences if things don’t go according to plan.

Warning, most of the following is based on T#02/D14 which is a draft ruling but we have beeiting
over a year for the ATO to finalise it and 20 yejas to get to the draft stage so there seents fitiint in
waiting until we can be sure. But you should naitsolely on this information in fact you shouldogpto
the ATO for a ruling before you act on any of thsues discussed below.

Example 2 in TR 2005/D14 coversypical situation where the life tenant lives in tke property until
they die. There are no CGT consequences for the exectitbe @state, the life tenant or the remainderman.
That is until the remainderman decides to selhihese after the life tenant has died.

TD 93/37 states that the remainderman is dddmbave acquired the property at the date obtlggnal
deceased’s death, not the date of the death difehtenant. This may mean people today are istiériting
assets that are classed as pre 1985 assets béuwalige tenant lived for another 21 years. TD393does
not say if there is a difference in the treatménbheé will created a trust to provide the life tang rather
than a direct registering of the life tenancy oaftitle.

Even when all goes according to plan the ragerman’s cost base varies depending on the legal
circumstances of the life tenancy. If the willssep a trust to hold the property the remaindersanst
base is the cost base at date of death (definemlvpel PLSA 2003/12 allows the transfer from a
testamentary trust to the ultimate beneficiary éoppotected by the exemption (rollover) in 128-h@att
transfers on death do not create a capital gamnevant.

On the other hand giving the life tenant @i legal interest means that the cost base atadateath is
apportioned between the remainderman and thenligzast. The life expectancy of the life tenamd ¢he
discounted cash flow of the rent during that pemazlld contribute to the calculation of the lifenémt's
share of the cost base. The cost base of theelf@nt dissolves on his or her death, even tholhgHul
rights to the property now transfer to the remaind he or she is still left with his or her origin
apportioned cost base (TR 2005/D14 paragraph 137).

The cost base at date of deatls, if the property was a post$eptember, 1985 asset in the hands of
the deceased is the original deceased’s costs liatbe property was the deceased home at dateath or
a house the original deceased purchased befdt&éptember, 1985 then the cost base at date df ieat
the market value at date of death.

Now what if the life tenant decides they wbpkefer to live somewhere else, for example tlopgrty
may become too hard to manage or he or she maytheexktra care provided in retirement villagd$ey
may decide to sell the home and buy something moseiitable or the life tenant may simply say you
can have it now Either way the life tenant will have to give lig or her interest in that home, probably for
no consideration. This is where the capital géarsnightmare begins.

TD 93/37 does not address the situation whereftéehant moves out and | doubt that in the cdsbeo
life tenancy being held in a trust that the remamaan would be considered to have acquired thespiyppt
date of death if they received the property betbeelife tenant died. But if the will created aelifenancy
direct onto the title of the property the date temainderman acquired that property would be the da
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death of the original deceased but if they end uth the property before the life tenant dies theyeh
acquired a second asset (at market value) at tedltalife tenant gave them all rights to the priyp

TR 2005/D14 states that in the case of atéifency that exists because the will createdst twer the
property, then, if the property is actually trameéd to the remainderman, before the life tenaas,dihis is
not a transfer under the will so no CGT rolloveplegs. This means that the trust has to pay CGthen
difference between the cost base at date of déashhplding costs etc and the market value atithe of
transfer. Paragraph 56 of TR 2005/D14 confirmg tha trust created by the will to hold the propast
entitled to an exemption from CGT under section-128 for the period of time the property is thedeace
of the life tenant, if before the original decedseatkath it was his or her home or if the origidateased
purchased the home pre™September, 1985.

The remainderman will receive the properithvea market value at time of transfer as his ar dust
base. But the trap is that the life tenant andaiederman are also disposing of their interesthertrust. In
the case of the life tenant he or she is deeméd\e received market value for surrendering thiet ig live
in the house (section 104-80) with zero cost basetion 112-20). The remainderman would also
technically make a gain or loss under section 19448 the disposal of his or her future right to boeise
but fortunately this gain is ignored.

If the will did not create a trust but simggve the life tenant and remainderman their legalest on
the title deed then a sale of the property befoeedieath of the life tenant is a disposal of thegal interest.
The estate is no longer involved, it is just a nalrdisposal of an interest in the property. Thetienant and
remainderman get the deceased’s cost base at ddeaih but have to apportion it between them. The
primary factors being the value of the life tenabege on the life expectancy of the life tenant thedrental
income potential.

Now, what if the life tenant simply says lobklon't want to live here anymore let the remaimdan
have the house? The life tenant is deemed to tispesed of his or her interest at the market vallilee
market value would be calculated considering tisealinted cash flow of the rent value of the houskthe
life expectancy of the life tenant.

If the property subject to the life tenancyh&dd in a trust created by the will then the téaant’s only
cost base would be any legal costs incurred inngpdut the mess. So for the life tenant undewusattto
give up their right they would somehow have to carpewith the money to pay quite a large capitahgai
tax bill. Enough to make you hope no one ever makel a life tenant, though if you act quickly afyeu
become aware you have inherited a life tenancycgoudisclaim it with no CGT consequences.

If, on the other hand the life tenancy is uralevill but no trust is set up then the tenancsegistered on
the title and it is a legal interest. This medret the estate actually transferred an asset tbféheenant so
that life tenant is entitled to a cost base behegymarket value of the life tenancy. Given that o the
factors determining the market value is the lifpaotancy of the tenant the market value shouldedser
over time accordingly, this should only create pited loss for the life tenant.

If you find yourself in the positiorh @ life tenant or remainderman you can act quiekiyg dissolve
the problems. If the life tenant and remaindermwant to change the way the will, will be executed ao
so right from the start no CGT events take plag#ectively theydisclaim their interest. If the life tenant
does this the remainderman receives the properynasmal beneficiary. If the remainderman disokhis
or her interest the residuary beneficiaries bectiragemaindermen. If the life tenancy goes aloogally
after that, the executor or beneficiaries’ (if starred in specie) cost base is the deceased’'daestat date
of death, explained above.

Note all of the above only refers to life teoi@s created by a will. Afe tenancy created outside a will
is treated completely differently. For a start tneation of the life tenancy triggers a CGT eaninarket
value if the giver is still alive.

Conclusion:

Avoid life tenancies if at all possible. e life tenant has a long life expectancy or cleall not be
able to continue to live in the home it may bedretd simply bequeath them the home, first teltimgm that
you would like them to leave it to the person yotended to be the remainderman. You have to wgigh
legally protecting the remainderman’s interest cared to restricting the life tenant’'s accommodation
choices or lining the ATO coffers.
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Please remember this is all based on a draiy,

| have some concerns about the rulingsghou

process, the limit of the issues considered anddhelusions it draws. Even if the ruling provede a
correct interpretation of the legislation, this nmt have been what the government originally idésh So
parliament may even change the law to sort ouintbguities. This is a very difficult situation which to
prepare a will that will have effect many yearsha future. It is ridiculous that, 21 years aftapital gains
tax was introduced, we still do not know with carta how life tenancies will be treated. Not thtas the
ATO'’s or governments problem because they have aleserly introduced self assessment. This means
that it is up to the individual taxpayer to intexpthe law and prepare their returns correctlyy Aealp from
the ATO in this regard is a privilege not a rightlacannot be relied on to protect you should thenge

their minds later when it is too late to changerywili

Life Tenancies Table

For readers who are still trying to digest énicle

above on life tenancies the following &aglves a

summary but should not be viewed on its own. Tdtaitin Newsflash 134 should also be reviewede Th
moral of the story is to avoid life tenancies ifaditpossible.

Life tenancy through a Trust set up in the Will

When the Will changes the Title to show Life, the
life tenant’s, and Remainderman’s Interest

Things go according to plan:

Remainderman’s cost base is cost base at DOD

Rderaman’s cost base is considerably less th
the Cost base at DOD

an

No CGT triggered for estate and life tenant but CGTto Remainderman when sell

Property sold before Life Tenant dies:

No rollover as no longer in accordance with will

mPpie disposal of an asset as roll over already

happened

Transfer at market value

Cost base to trust cost base @ DOD

Cost Base @ $plibetween life tenant &
Remainderman

Also disposal by Life Tenant and Remainderman
an interest in the trust, Remainderman’s interest i
trust ignored, & Life tenant CGT with no cost bag

of

e

Life Tenant simply says to Remainderman “You CawneH#:

Life Tenant Large CGT as little or no cost base

Simple disposal and will make capital loss as &t
Base is calculated on the original life expectascy

can only reduce in value

Transfer at Market Value

Death Bed Superannuation Withdrawals
From the % July 2007 people over 60 and retired will not ey on withdrawals from their

superannuation fund.

If you die and your supeanatian is paid to your spouse or dependants thibynot

be taxed on it either. There is a trap here, if goe over 60 without a spouse or dependants (ehildnder
18yrs). If you die your beneficiaries will havegay tax of 16.5% on some, even all of the money th
receive from your superannuation fund. Wheregesufhad taken it out during your lifetime you waul
have received it tax free and have been able t®ipasto them through your will tax free. Theseall sorts
of talk at the moment about leaving a signed waldd form for your beneficiaries to lodge before
informing the authorities of your death. Hopefulilye government will make this situation a bit snor

reasonable before'Duly, 2007.

This should concern you even if you have a sposs®a may be both killed in the one accident.
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CGT 50% discount & deceased estates

A reader was concerned that she would have to ¢watid the shares she inherited from her father for 1
months from the date of death to claim the cagéahs tax 50% discount. The discount is availaiien
assets are held for longer than 12 months butarctise of a deceased estate the 12 month holdiiugl pe
starts from the time the deceased bought the shitesthe date of death. Refer Section 114-18(&) TD
94/79.

If you are the beneficiary of a deceased estati should make sure you know the market valudat
of death, of any assets held by the deceased b&&ptember, 1985 and the market value of theicyah
place of residence at the date of death. For®estember, 1985 assets you should ascertain theasesto
the deceased as this will become your cost base.

Bequeathing Your Shares Through a Life Tenancy or fust

We call it the 45 day rule. In order to béedio claim the franking credit that comes with tndisidends
you must have held the shares for at least 45 dalys can be a problem if you received the fragliredit
through a trust ie you don’t hold the shares akedfinterest in the trust. Small investors neetworry
because they can claim up to $5,000 in frankingitsdefore being caught by this rule.

Creating a Life Interest (Life Tenancy) in gf®ayou own means that you leave the income stfielam
the shares to a beneficiary for the rest of thiar(the Life Tenant). When the Life Tenant dibe shares
are given to another beneficiary (the Remaindermah)will that leaves a life tenancy interest hrages
would normally set up a testamentary trust to hioése shares. A deceased estate holding a ld@dgn
will pass the 45 day rule but if the estate is wbup and a testamentary trust set up to hold theeshihe
rule is not passed by the life tenant as they ddaee an interest in the assets of the trust th@yncome.

On 28' March, 2006 the government announced they wergggoi change the law to fix this problem
and it would apply retrospectively back t9July, 2002. As at f6October, 2006 a bill covering this
problem had not even been submitted to Parliament.

In the meantime we recommend that you doeentd a large amount of shares in this way. Ifam@u
executing an estate at the moment it may be waldythg finalising it if there is a life tenancy arlarge
amount of shares that are likely to generate nfae $5,000 in franking credits per beneficiary. ofkrer
option, if the beneficiaries are related, is to makiamily trust election so that the franking aiedan be
claimed. The media release did say that testamemmtests that make a family trust election to @oene
this problem will be entitled to revoke it once ttteanges to the law go through. Remember thik maed
on a media release so there are no guarantees.

Beneficiaries of a testamentary trust thalissretionary (ie each year the trustee can dexidegets
what) are also caught by the 45 day rule if a ber@§ receives more than $5,000 in franking credithe
media release did not state any intention to fig. tiAccordingly, large portfolios of shares shontat be
held in a testamentary trust unless it can malearaly trust election.

Small Business Concessions and Death

If you have a business that qualifies forgmeplified tax system or the net assets of thertass and its
associates??? is less than $6million, you may fyuali concessional taxation treatment when youtkel
business. But will these concessions apply if gi@ubefore selling the business. For exampletivl
trustee of you estate, if they continue to opettadebusiness and then sell it, be entitled to dmeestax
concessions you would have been?

This is an area of tax law that has veryditd rely on in the way of ATO rulings and case.l&80o we
have to look at the words of the legislation. Ehseems no legislative impediment to the trustg@of
estate utilising the 15 year exemption

Death & Taxes and the Defence Forces

If you die in the Defence Force, you are redebfrom any unpaid liability for tax on Defencaé¢eopay
and allowances. Not something to get too excitemifas the tax has probably been deducted correctl
from your pay anyway. Section 265A 1936 ITAA.
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Readers Question — Probate

A reader wants to know if the probate costsiired by an estate are tax deductible againsdtae’s
investment income? Yes, they are, reference Cage®3, ATC 447.

Inheriting a Rental Property Trick

If you inherit a house that was a rental propef the deceased and he or she purchased &fter 1
September, 1985 it probably has a large capital gtiached to it. If you are in business or camktlof a
business you would like to dabble in, move the tess into the rental property. This will make téetal
property a small business active asset which gealjfou for additional CGT concessions if you etect
operate the business in the simplified tax systegyoa and associates have net business assetsdhin
$6,000,000.

As long as more than12 months has passed thie@eceased purchased the property you will tyuali
the 50% CGT discount when you sell the propertg. aAesult of moving a business into the propenty y
will qualify for further 50% discount if the proggris considered an active asset (refer section1BBZ
Act). To be an active asset the inherited housel:& be used in your business for at least halfime
you own the house or 7.5 years whichever is theta$to The period starts from the time you inteerithe
property not from the time the deceased purchdassit will not be hard to use it in the businésshalf
the time you own it.

By the time you utilise the 50% CGT discoumd ahe 50% active asset discount you are left oy
25% of the gain taxable. If you are over 55 yeddsyou can utilise the retirement exemption teeree the
remaining 25% tax free. If you are under 55 and gon’t want to pay tax on this remaining 25% yan c
roll it over into another active asset for youribess or contribute it to a superannuation fund yatr are
55. Note this contribution will not be taxabletie hands of the superannuation fund.

Will Preparation — Gifts to Charities

Leaving money or assets to a charity thattexadeductible gift recipient, in your will can beore tax
affective with good planning. Division 30 will dgiyour estate a deduction for the gift unless ibia
Cultural Bequests Program, public library, art galletc. A distribution from you estate is notmaily
considered a donation as such. It gets even vifoyse leave an asset to a charity that is simplgnept
from tax but not a tax deductible gift recipiemtthis case you would have to pay the CGT, in yate of
Death tax return.

Clear as mud? Let’s look into the tax ranafions of each possible method. For example iflyaal
$20,000 worth of BHP shares and $20,000 worth of Rito shares. Keeping it simple, assume both
parcels were purchased in 1995 for $10,000 eathese is a capital gain of $10,000 involved in each
parcel. If you want to bequeath the BHP shareésd@docal community association which is tax exebnyit
not a deductible gift recipient then accordingeot®on 104-215 of the 1997 ITAA the tax must bedpan
the capital gain (in the Date of Death return) befine shares go across to the exempt associataube
once in the association’s hands they will not Hgextt to tax. The alternative is for the estatedlb the
shares first then give the proceeds to the commasgociation. Tax here can be avoided but onlly wety
careful planning by the executor of your estatbe $hares should not be sold until all other maitethe
estate are finalised then the estate would bepws#ion to make the community association pregentl
entitled to the capital gain, which means thatabimunity association is the one who pays the tathe
gain and as it is exempt no tax would be payabilthe shares are sold before the estate can hkskal it
would be the estate that would have to pay thisiaixh is the difference between your cost basethad
selling price or market value if not arms lengBroviding this is done within the first 3 yearseafyou die
the estate will be entitled to the same tax rasdé you were alive ie the tax free threshold ategpging up
of the tax rates as income increases. This usoaBns the gain does not attract a very high tasikiet but
zero tax is always much better.

Section 104-215 also catches the Rio Tintoeshahich we will say, for the sake of argumeny yo

intend to leave to the RSPCA. As the RSPCA isxamgt body your Date of Death tax return would have
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to include any capital gain on the Rio Tinto shaessept for the operation of section 118-60 wlsitadies
that if the beneficiary is a tax deductible giftiment then the requirement of 104-215 is ignor8a.all is
well if you transfer the Rio Tinto shares in spec¢he RSPCA but what if the estate sells thest fo
transfer the cash. As stated above a bequegttodeductible gift recipient is not tax deductibkcause it
is not a donation. If your will simply requiresetRSPCA to receive $20,000 and the estate selRithe
Tinto shares to pay this amount then it will havg@ay the CGT, something that would not happehef t
shares were transferred in specie. Again if yowcator organises for your estate to be in itsl ft@ges
just before the sale of the shares the RSPCA ceonte presently entitled so no tax would eventuate
Another way of making the RSPCA presently entitketb specify in your will that they are to specdily
receive the proceeds of the sale of your Rio Tafares.

. In short something as simple as the order ofitsvi@ the process of winding up your estate cakensgiiet
a difference to the tax payable so it is worthiggtprofessional advice for the executor and taxasidvice
when preparing your will. Section 104-215 might &édeen intended to prevent CGT being avoided by
leaving assets to tax exempt bodies but all itrbally achieved is catching the unwary.

Cunning readers would now be thinking how aloleave the Rio Tinto shares to my high income
earning daughter specifying she is to donate thegads of the sale to the RSPCA. You see sec#gll
states that providing the beneficiary isn’t tax aahaged (ie exempt) the transfer of the assetto th
beneficiary will not attract CGT. She may have#y tax on the capital gain when she sells themake
the donation but she would be entitled to the 505@ @iscount and then get a tax deduction at hér ful
marginal rate for all the proceeds of the salejusitthe gain. The trap here is that if your wpkecifically
stated that a donation must be made then your dgaugbuld not be considered the true beneficiageun
section 128-20 so the rollover relief from CGT wheansferring the asset to her would not be aviglab
You can only explain to her before you die whalesver idea that would be. Even better still, wih#e
estate sells the asset to give her an amount yan geur will. In this case the estate would hawesell
early in its administration because you wouldn'nivwgour daughter to be presently entitled and i® e¢hd
you would not want to specify that she receiveptazeeds of the sale of a particular parcel ofeshafhe
estate would be taxable on the proceeds insteaanitelf the sale takes place within 3 years of yarath
then the estate could utilise the 50% CGT discandtadult resident tax rates so probably pay Esthen
your daughter. She could then receive the didiohwf cash donate it to the RSPCA and the taxwauld
give her a nice fat refund cheque because you me@your affairs so well. Though she should refod
if the donation is large, she needs to spreaddt avfew years rather than use up her tax freslibid and
be wary that a donation cannot create a carriegidiat loss. Again you cannot specify in your wilatishe
makes the donation.

Saving Tax on Your Investment Property — The Book

“Every investment property tax-related question 'yeuever wondered about is answered here
and — perhaps more importantly — the ones you dithink to ask but should have! For property
investors who want to refine their strategy for maxm gain, this resourceful handbook will
make a great constant companion.” Eynas Brodie, Editor, Australian Property Inoes
magazine.

Combining Noel Whittaker’s easy reading style witllia Hartman’s mind numbing attention to detaibvea
major challenge which ran way over schedule bistfinished, printed, and in the book stores. ¥an also
purchase it online by going teaww.bantacs.com.au/property.phfhe cost is $29.95 plus $5.95 postage —
tax deductible of course!

Ask BAN TACS

For $39.95 you can have your questions regardimpit&asains Tax, Rental Properties and Work Related
Expenses answered. For your Accountant, we willisle ATO references to support our conclusiorst Ju
go towww.bantacs.com.aand look for the Ask Bantacs link under ‘Most Plgpuon the home page.
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Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBls

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet
but it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the
time you read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to
issues you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice as to your particular circumstances.
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