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DIVISION 35— OFFSETTINGBUSINESSL OSSES
AGAINST OTHER INCOME

Important — This booklet is simply a collection of Newsflaslarticles relevant to Div 35. The
articles are transferred from Newsflash into this moklet so it is best read from the back page

forwards to ensure you are reading the latest artie on the topic first.

Note that the information

contained in this booklet is not updated regularlyso it is important that you seek professional adve

before acting on it.
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Does Div 35 Apply — Flow chart

A bill has been introduced to Parliament thiadits the circumstances where a taxpayer can bffse
business losses against his or her other incomete Mis applies only to business losses, not ypassi
income such as negatively geared rental prop€eFtys could apply to you if you receive a share ¢bss
from a partnership or operate a business at a lbsmught by these provisions the losses canele dver
to claim against future profits from the same basg Note this bill is currently before Parliamsatthere
may be changes.

The following flow chart summaries the prouiss.

For an income year:

Is there a loss by an individual from [a NoO
business activity?
l Yes

Is the loss from a primary production activity NS o
or professional artist and your other income  Yes Dlvlslon 35

is less than $40,0007? 0€S
| dOES Dot apply

lNo

Has an objective test been passed? Refer |  Yes Therefore losses can be offset
below*. ' against income from other
sources

No
Has the discretion been exercised? Yes

No

v

Losses deferred to future year.
Special rules for exempt income.

*Objective Test:
To pass the objective test one of the follgnimust be satisfied.

1) Turnover from the business activity is at least,8Q0.

2) The business has produced a taxable profit ieat|3 of the last 5 years including the curremir.ye
Note this is a profit before deducting any carfiedvard losses from previous years.

3) The value of real property used in carrying ontibeiness is at least $500,000.

4) The value of other assets used in carrying on abss is at least $100,000.

Deferred losses and separate net income

The amount of a person’s separate income rdetes how much spouse rebate their partner isleshtit
to. Just because a deduction for a loss is deffdyyeDivision 35 it is not prevented from reducitig
separate net income calculation. Of course tm& b& counted twice so when these losses are ethima
later year they will not reduce the separate nairime for that year.

Wage earners with businesses on the side

Wage earners who have a business on thelsati®perates in a partnership or as a sole traaler to
watch out for division 35 which prohibits them frooffsetting the business losses against their wages
income unless at least one of the division’s resfugnts are met. There is an opportunity heredarose
your affairs to meet these requirements beforetiteof the financial year.

High income earners such as doctors workingaspitals and building up a farm on the side shoul
consider utilising the salary sacrifice provisiclmsmake the farm run at a profit yet not incredseirt
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taxable income. They should ask their employepdy the businesses expenses and reduce their wages
accordingly. The otherwise deductible rule wouleam their employer would not be subject to FBT on a
expenses it pays for the business. As the doat@ge has been reduced by the amount of the exphbise

or her taxable income will also be reduced. Thesgenses would no longer be claimed against the
business so the business would operate at a araditnot be caught by Division 35. The doctors héxa
income would be exactly the same as if the expemadsot been sacrificed and the business losgéeal
allowed just as it was in the good old daysThis arrangement should not be packaged as parowof
exempt portion if you work for a public hospital.

Commentary on the legislation

From other articles in Newsflash you are pldpavell aware that Division 35 prevents businesssés
being claimed unless one of the following poines ewet but there is opportunity in the detalil:
a) If the loss is primary production and the tgebss assessable non primary production inconhesss
than $40,000 the loss maybe offset against otleemie. This concession also applies to a profedsiatsa
business. Note the $40,000 does not include dagtas or fringe benefits. If the other incomdriam a
partnership it is only your share of the net profithe partnership that is added to your assessabbme if
the partners are natural persons. This makes fgrmipartnership a very attractive option even RSA
requires you to return the net profit as 100% youfyou were a sole trader your assessable inoomed
be the total sales of the business before dedwctather than the net profit in the case of a pastmp. |If
you are a wage earner, a partnership will not sgtugr problem therefore salary sacrificing may be t
solution if you are just over the $40,000 limit.utBiote fringe benefits are effectively taxed a #48.5%
rate. If your income is $40,000 each extra daflaaxed at 31.5% until you reach 50,000 when tiied at
43.5% until $60,000 where it is taxed at 48.5%. yBo need to consider the cost of the effectivertds
against the potential gain of offsetting the loss€kere may also be benefits of salary sacrifi@nghicle
and taking advantage of the formula method if #redoes higher than average kilometres
b) The assessable income from the business gadswt least $20,000. The assessable incoméeis gls
the increase in stock i.e. closing stock less amesiock. Therefore if you purchase more tradingksyou
will increase the closing stock and therefore iaseethe assessable income. Note the trading bascko
be on hand for it to be included in closing stoSkdtion 70-15 ITAA97). So you cannot just ordeant
bring it into account as a creditor. Referencesti®e 35-30 and 70-40 to 70-45. Buying and sellivitj
also increase assessable income so there are plellyas to work with here. There is also a cesimm
for the first year of trading. If a "reasonabsimate” would conclude that had you been tradangtfe full
year you would have made $20,000 worth of sales glosing stock (no opening stock in first yeagrth
you are considered to have turned over the $20,000s also applies to the last year of tradingibuhat
year there will be opening stock.
c) The business has produced a taxable profiat ieast 3 of the last 5 years including the curgear.
Note this is a profit before deducting any carfiedvard losses from previous years.
d) The value of real property used in carryinglombusiness is at least $500,000.
or
e) The value of other assets used in carrying lousiness is at least $100,000.

Non commercial losses (Div 35)

Division 35 prevents business losses beingneld against other income unless certain conditames
met but there is opportunity in the detail with oaf these conditions, for example:
a) If the loss is primary production and the tgebss assessable non primary production inconhesss
than $40,000 the loss maybe offset against otleemie. This concession also applies to a profedsiatsa
business. Note the $40,000 does not include dagatas. If the other income is from a partnersliijs
only your share of the net profit of the partnepsthiat is added to your assessable income if tHagra are
natural persons. This makes forming a partnerahyery attractive option even if APSI requires you
return the net profit as 100% yours because if wete a sole trader your assessable income woutdebe
total sales of the business before deductionsyouf are a wage earner, a partnership will not sgtua
problem therefore salary sacrificing may be thaitsoh if you are just over the $40,000 limit, bugimly
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exempt benefits or confessionally treated car beneDtherwise the FBT payable at 17% more thaur yo
marginal tax rate would erode the advantages oigh&le to offset the losses.

b) Losses can also be offset against other indbmhe assessable income from the business aciwiay
least $20,000. The assessable income is salethglilscrease in stock i.e. closing stock less imgestock.
Therefore if you purchase more trading stock yoll mcrease the closing stock and therefore inedhe
assessable income. Note the trading stock has tmthand for it to be included in closing sto&o you
cannot just order it and bring it into account ageditor. Buying and selling will also increassessable
income so there are plenty of ideas to work witheheThere is also a concession for the first yaar
trading. If a "reasonable estimate” would coneltigat had you been trading for the full year yawla
have made $20,000 worth of sales plus closing qtoclopening stock in first year) then you are adbered
to have turned over the $20,000. This also appigbe last year of trading but in that year theik be
opening stock.

c) Salary package the expenses relating to thecammmercial business. As they are otherwise dduact
your employer will not have to pay FBT. This shibaolake the non-commercial business actually pldéta
but you will have less wages income.

Saving Tax on Your Investment Property — The Book

“Every investment property tax-related question’yeuever wondered about is answered here
and — perhaps more importantly — the ones you didhirk to ask but should have! For property
investors who want to refine their strategy for maxm gain, this resourceful handbook will
make a great constant companion.” Eynas Brodie, Editor, Australian Property Inees
magazine.

Combining Noel Whittaker’s easy reading style withia Hartman’s mind numbing attention to detaiswa
a major challenge which ran way over scheduletastfinished, printed, and in the book stores.uan
also purchase it online by going t@ww.bantacs.com.au/property.phfhe cost is $29.95 plus $5.95
postage — tax deductible of course!

Ask BAN TACS

For $39.95 you can have your questions regardiqmt&aGains Tax, Rental Properties and Work Related
Expenses answered. For your Accountant, we willisle ATO references to support our conclusiorst Ju
go towww.bantacs.com.aand look for the Ask Bantacs link under ‘Most Plgpuon the home page.

Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBls

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet
but it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the
time you read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to
issues you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice as to your particular circumstances.
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