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DIVORCE BOOKLET

Important — This booklet is simply a collection of Newsflashrticles relevant to divorce. The articles
are transferred from Newsflash into this booklet soit is best read from the back page forwards to
ensure you are reading the latest article on the pc first. Note that the information contained inthis
booklet is not updated regularly so it is importantthat you seek professional advice before acting on
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Secret plans and clever tricks — Divorce rollover elief

The rollover relief that is available, under CGgidation, to couples facing divorce means thagigssan
be transferred by one spouse to the other withowCGGT consequences. Rollover relief is not o@ia@nd if
you are the spouse who receives the asset itt@imgrnot relief. Rollover relief is not availabto same sex
couples.

When a spouse receives an asset under tlogaplelief provisions, he or she receives thetaasthe cost
base of the spouse giving the asset and the smvisg the asset is not subject to capital gaixsaa the
transfer. Or if applicable, the asset will retagpre CGT status. The transfer of pre 19-9-188%ets is fine
but any assets bought after that date transfdretodceiving spouse the transferring spouse’s Gability so
make sure that is taken into account when the @fitiee assets is calculated.

Warning when settling property on divorce

The following only applies if the assets sgbj® the settlement belong to a company. It isoaible
combination of Div 7A and the CGT roll over relfovisions.

The transfer of the asset out of the compaiy the hands of the spouse may create a debitdoemunt
and if the transferee spouse is a shareholderobiyet an ex spouse of a shareholder so considared
associate of a shareholder of the company divis®mould then apply. A dividend would be deemethdve
been paid to the extent of the loan or the undisted profits held by the company (note the legmha
specifies undistributed surplus which has a muctiewimeaning than profits but | am trying to kees th
simple).

The gravity of the ramifications varies depegcow the company originally got its funds toast. If the
original investment was made by the shareholdasihg the company the money then there may stith be
credit loan account to offset at least part of diebit loan account created by the transfer of Sseta How
much is offset depends on whether all the assaggnally purchased are transferred out. If the ioad
investment was funded by buying a large numberhafes in the company there would not be a credit lo
account to offset and this is where there is miéedyl to be a large deemed dividend.

A deemed dividend under Division 7A cannotfia@ked with imputation credits for the tax the gamy
has already paid on the undistributed profits. 8&kaep the example simple lets say there was $70 in
undistributed profits and the transfer of the propé& a spouse who was also a shareholder creatibit
loan account of at least that much. Because thestibuted profits are less than the debit loacoaat the
deemed dividend is only the amount of the undistat profits. To have that $70 in undistributedfis the
company must have earned $100 and paid $30 in Tdeen as a deemed dividend to a shareholder in the
maximum tax bracket the $70 would attract anott3.55 in tax. So the original $100 would have inedr
$62.55 in tax. In reality this means you probabdydn had to sell the asset to pay your tax bill anly got
close to half of the property settlement that therts credited you with.

Some relief may be gained by declaring a @nd that reduces the undistributed profits to zédb.
shareholders of the same class must received the dizidend.

There is much more than this. Section 126@ld#&ls with how the cost base of the company stzar@éany
loans to the company are affected. Also there may-BT concerns if either of the spouses have been
employees of the company, for example having to ipégrest on the debit loan account created by this
nightmare. The legislation leaves more questioaa thanswers and unfortunately has not yet besteddan
the courts.

| apologize that | have not been able to patdbove into my usual user friendly form as ik isomplex
issue with problems specific to the facts of eaabec | have printed this article because all tdéenoproperty
settlements do not take the tax ramifications adoount and as a result one party can be conslgevalose
off than they expected. The main message | waget@cross, is, that if you are settling propengt is held
within a company make sure a tax specialist islveain the decision and refer them to the sectmunsted
above. Secondly think twice about investing throagbompany. If you are just doing it for the loviax
bracket a self managed superannuation fund maybedly to go; though they have their own set of |enois
which will be addressed in a future edition.
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Transferring a business on divorce

Refer our CGT Booklet for details of the ro#o relief that is available to assets transferoedthe
breakdown of a marriage. In short these provisalmsv assets to be transferred between spoushswriany
CGT consequences. The following only addressesstues that are unique to businesses.

Depreciating Assets: Generally the rollover relief under section 4@@49 would apply. This would result in
the transferring spouse not incurring any tax lipbwhether the asset's market value is more g8 than the
written down value for depreciation purposes, secti0-345. The spouse receiving the asset woultimnuee
depreciating the asset on the same basis and frereaime written down value as the transferring spouf
the transferee spouse later sold the asset theratitfe between the written down value and thengefirice
would either be his or her ordinary income or awbgion for income tax purposes.

Trading Stock - Rollover Relief is not available for trading stookt in a partnership if at least 25% of the
ownership remains the same the trading stock carahsferred at cost price rather than market vhlitean
election to do so must be made, section 70-100.

Bad Debts - In the case where a sole trader or partnershipsters the business to a spouse being the othel
partner or a total transfer of the business ownjeifsbm one spouse to the other, the right to rectkie debts
of the business should not be transferred. Asdua®n for bad debts is not permitted to the newer
should any of those debts go bad.

Divorce and CGT

Currently there is a bill before Parliamerdtttvill change many of the rules relating to theTQ@Gllover
relief available to couples going through a relasiop breakdown. While it is herald as extendhegrollover
relief there are a few items tacked on that takayamvore than it gives.

To encourage couples to settle outside o€thets, and save the Government money, the rollie@bef
that was once only available to property settlesémat went through the courts is now availablalito
binding agreements on these matters. As you edlis the following it is not always to a taxpayers
advantage to utilise the rollover relief yet it@utatically applies to court settlements. If cogpléed not want
rollover relief to apply to their circumstancesyttmuld enter into a binding agreement and settteobcourt.
When the new bill receives Royal Assent this optgdlhno longer be available and rollover relieflvdpply
to all binding property settlements.

Rollover relief means that a taxpayer can temmoperty to their spouse without triggering @ TCevent
but the downside is that in most cases the CGTlitiablso transferred to the spouse who received t
property so in reality they were not receiving agchhas they thought, after the tax was paid.

Unlike single individuals or same sex coupheterosexual couples are only allowed one maindleesi
exemption between them. The little piece of inntdélegislation tacked onto the bill removed whtought
was a way of compensating separating couples wirthquity. After all around 50% of couples valie day
need two houses. Before the bill is passed ikpager transferred a house that had previously beed as a
rental to property to their spouse and the spoaed it as a main resident then no CGT would belpayay
either party, due to rollover relief it is deemedde a main resident the whole time of ownersip. the
other hand if a taxpayer transfers their main exsi@ to a spouse who uses it as a rental propei®QT is
payable by the transferring taxpayer but the spaulséave to pay CGT when he or she sells andctist
base will be the cost base of the spouse thatféraad the property to them. In other words theyld have
to pay CGT on the gain during the time it was tepmuses main residence as well as during theitivwees
their rental property. Still not a real good outebut at least the tax bill stayed with the pensbio could
afford to use the property as a rental propertglido’t hit a taxpayer’s home.

The new bill will change this around to refléwe actual circumstances and coincidently meaas@GT
will be more likely to apply. A taxpayer who trdes a rental property to their spouse will stdkipay CGT
but even though their spouse lives in the propasttheir own home, maybe for 80 years, the spacsving
the property will have to pay CGT on a percentagth® gain when they sell the property and they makd
to know their ex’s cost base. Now there is a Iégdille in itself and there is nothing in the bdtuiring the
ex to provide this information. During the periodownership the spouse who received the housebwill
required to keep all records necessary to calcthaeost base these include rates, interest,anear repairs,
maintenance (ie light globes), improvements andisoofsreceiving the property. If these are nottkepthe
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whole time of owning the house an ATO fine is apgile. By the time you add these to the cost tiese
may not be any CGT applicable but you still havkeep the records to do the calculation.

Now if this applies to you and you decide ylmunot want to be taxed on the inflationary gains/our
home for the next 80 years, you may consider ggeitiand making a fresh start elsewhere. You still be
up for CGT when you sell the house you receivesketitement so will have less with which to buy ane
home and on top of that the Government will makidyastamp duty profit out of your misfortune.

On the other hand a spouse that receivesdk&imain residence and uses it as a rental propdt not
be liable for CGT on the period of time it was thex’s main residence.

None of this applies to same sex couples: dddhey need it as they are entitled to exentpiuse each
as their main residence even though they may amljving in one.

This bill was introduced by Mal Brough. Isghiow he supports family values? By taxing the é®wf
sole parent families!

Now that | have had my say | should addressernbthe nitty gritty detail of the new legislatio

If the spouse that originally owned the préy@rst used it as a main residence and then deihtaut after
20" August, 1996 section 118-192 would still applyéset the cost base to the market value when ifiveas
rented out and it is this cost base that would bmecthe receiving spouse’s cost base. Furthempihese that
originally owned the property can use the 6 yebr ta exempt the property as their main resideffies & is
rented out and this advantage transfers to thewviegespouse though this sort of arrangement wbalee to
be documented in the property settlement and ttevieag spouse cannot not make this choice for #vei
spouse.

All of the rules discussed above also applyad ownerships of property so in the case of @tlypowned
property the rules simply apply to each half dep@mpdn the circumstances.

The above makes mince meat of our Divorce, @&d Solicitors Selection booklets, which will bedaped
after the bill has received Royal Accent.

The Gate Is Now Shut for Divorce Trick

Before the end of 2006 the bill changing hoWower relief applies in divorce received royatant. This
means that CGT rollover relief will apply to alltéwe property settlements without them having to be
approved by the courts. Accordingly, rollover eélvill be unavoidable.

The changes also mean that our trick of teamisig a rental property to a spouse to use as tiain
residence so avoiding any accumulated CGT willamgér work. Both the use of the property befoee th
transfer and after the transfer is taken into asto®o be careful to consider the CGT implications
anything your spouse gives you in a divorce segla as it will be you not them that is ultimatéple for
the Capital Gains Tax.

Correction Re Marriage Rollover Relief

In Newsflash 138 | announced that rolloverefeiould now apply to all marriage and de factarmage
breakdowns whether the couple wanted it to or fidtis was misleading as the rollover relief woutd apply
if there is no agreement. For example the cougleeaone gets the home and the other the investment
property and they just transfer the title withotawling up a legally binding agreement that settiesproperty
of the marriage. We certainly don’t recommend ttiagints do this because the matter is not findlisgact
in a worse case scenario property acquired afeeséiparation could still be considered matrimoasslets
when one party decides they want a formal agreement

Rollover relief is available if the court @rd the transfer of the property as part of a rageribreak down
or de facto marriage break down hearing. In otdeeduce the demands on the court system the new
legislation adds that rollover relief also appliedbinding financial agreements or arbitral awardder the
Australian Family Law Act 1975 or correspondingeign law and a written agreement that is bindiragthie
various state and foreign laws on de facto relatiqrs providing that the only reason a court caver
override the agreement is if it was unjust.
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Saving Tax on Your Investment Property — The Book

“Every investment property tax-related question’yewever wondered about is answered here and
— perhaps more importantly — the ones you didntkho ask but should have! For property

investors who want to refine their strategy for maxm gain, this resourceful handbook will make
a great constant companion.” Eynas Brodie, Editor, Australian Property Ineesnagazine.

Combining Noel Whittaker’s easy reading style witlia Hartman’s mind numbing attention to detaibvea
major challenge which ran way over schedule bistfinished, printed, and in the book stores. ¥an also
purchase it online by going teaww.bantacs.com.au/property.phhe cost is $29.95 plus $5.95 postage — tax
deductible of course!

Ask BAN TACS

For $39.95 you can have your questions regardimgt&asains Tax, Rental Properties and Work Related
Expenses answered. For your Accountant, we willioe ATO references to support our conclusiorst ga
to www.bantacs.com.aand look for the Ask Bantacs link under ‘Most Plgpuon the home page.

Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBIs

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet but
it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the time
you read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to issues
you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any responsibility
for actions taken on the above without further advice as to your particular circumstances.
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