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Warning

Parts of this booklet have had to be re written even beforé was finished due to changes in the law or
ATO rulings. This booklet contains too many hot topics to remai up to date for any length of time.

Section numbers and rulings are always quoted so it is not hérto check whether there has been any
changes. Please make sure you ask a professional to do this you before you act. We take no
responsibility for any action you take as a result of reading thidooklet as it is only a guide and
professional advice on your particular circumstances is also required.

Important

This booklet is simply a collection of Newsflash articlesetevant to how not to be a developer. The
articles are transferred from Newsflash into this booklet g it is best read from the back page forwards
to ensure you are reading the latest article on the topic first. Note thahe information contained in this
booklet is not updated regularly so it is important that you seek professionadvice before acting on it.

Introduction

This booklet is not for developers who regularly subdivide land. It ysiot@nded for people who have
purchased the land for some other purpose and have now decided to subdiMdeddress how to keep the
whole transaction as the mere realisation of an asset and ngeabzvar to the business of developing land.
If the transaction is the mere realisation of an asset the g2@visions apply rather than normal income tax
law. If you have held the property for more than 12 months lekeyl under the CGT provisions will at the
very least halve your tax bill. If you can retain the assst$us as an active asset in a business you will
further be able to reduce your tax bill, possibly down to zero. &bup there is some real tax savings to be
made with careful planning.

There are also GST considerations in developing land regardlegsetifer normal income tax or CGT
apply. The GST ramifications can be reduced in some cases by the use of thesoangie.

The primary consideration in determining how you are taxed on théspyofthe subdivision is what your
intentions were when you purchased the land. Of course it is up t@ ywove what those thoughts were.
What can you expect from a tax and welfare system that esdbas who you have sex with and how
regularly. So watch those thoughts.

In the following reference will be made to whether a preftapital or revenue in nature. If it is revenue
it will be taxed at normal tax rates. If it is capitalnature CGT applies, so if the property has been held for
more than 12 months CGT concessions will apply.
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The Income Tax Issues

There are three possible outcomes:

1) Merely Realising an Asset — You did not buy with intention ofleeafia profit and you are just doing
enough to prepare the property for sale at the best price. CGT applies

2) An Isolated Business Transaction — You did not buy the property witimtigrgion of resale at a profit
but to use in a business (ie Farm) then later you subdivide antiesédind but it is not in the ordinary
course of the business. CGT and Possible Active Asset Concessions.

3) Property Development — The land is held (TD92/124A) even if notligiparchased for the purpose of
resale and a business activity which involves dealing in the landdramenced. The activity of
subdividing has blown out to a business activity rather than merdigimgaan Asset. This is not
covered is this booklet other than to explain what not to do. TD92/124measlad to change the word
acquired to held which signals the ATO’s opinion that even if youndit purchase the land with the
intention of reselling it at a profit you can at sometime chamge mind and commit it to this purpose
and so be taxed at normal tax rates on the profit. Forturthgeourts have taken a very narrow view of
when land purchased without the intention of resale at a profibeaome part of a business and thus
subject to normal income tax rates.

Crossing the Line Between CGT and Normal Tax

If you buy a property with the intention of making a profit onrésale or you at sometime commit the
property to a business of selling land for profit (rather than meealise an asset) you are in the business of
trading in property. Even if you purchase a property with tkention of developing it for resale at a profit
and for some reason the project is abandoned, you are still liableofmal tax on the resale of the
undeveloped land.

If you did not originally buy the property with the primary purpokeesale at a profit it is important that
you don’t cross the line to making the property part of a business venture. You can hinelpyagerty for
some purpose other than resale at a profit but be considered by @héoATave changed that purpose and
commenced the business of development. If you do cross the line aradgakgerty you did not purchase
with the intention of resale at a profit, yet put it into a busioégsoperty development, normal tax rates will
apply to the business’s profit. But you will be entitled to bringpgtaperty into the business at its market
value when the business commenced. This way CGT will apply to theigdo the market value of when
the business commenced. So at least you will get the CGEssians on some of the profit.  If you are
going to get caught here, consider making the most of it hgfeaing the property to a more tax advantaged
entity or person.

To not cross the line and ensure that the profit on the sale of thetyrspexed under the CGT
provisions it is important that your activities in preparingat $ale amount to no more than the mere
realisation of an asset in the most profitable way and not the start of a business

Some examples

The following are reasons you may have purchased the propemth@heor resale at a profit and a
discussion on some of the tax issues:

Purchased To Use As Your Home:

This section assumes that the property is 2 hectares or less, you have owneord tbam12 months and
you have only used the property as your home up until the subdivisione pirdperty is larger and/or has
also produced income while you were living there, you need specificeadnd should read the example for
farms.

The property would normally be exempt from tax because it ismgaur residence. But this is only if you
sell it as a home. So if you cut a block off and sell it teelldbe no main residence exemption at all because
you are not selling your home. Your exemption would remain with tbhekbfour home is on. Here is
another trap, if you demolish that home and sell vacant land you amipletely lose the main residence
exemption for the whole time you owned the property. To qualifyHernmain residence exemption there
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must be a dwelling on the property at time of sale, though thiseancaravan. If you sell vacant land after
demolishing your home you will be up for CGT on half (assuming held rfasre than 12 months) the
difference between the price you paid for it plus costs and imprevis less the selling price. If you
purchased the property after™@ugust 1991 you can also reduce the gain by the cost of rates, irsuranc
repairs, maintenance and interest section 110-25.

If you are a builder or developer by trade and you start to clieujarnily property you are more likely
than other professions to be considered applying the property to a Busibdser professions subdividing
their own home into a small amount of lots would be very unlikely toopsidered to applying the property
to a business rather than merely realising an asset. Thoughytat glafe don’t sell the blocks yourself,
organise this through a Real Estate Agent.

If you are subdividing your home block and you do not normally develop land @houises you need to
limit your activities to the extent that you will not be consédein the business of developing the land. If you
simply apply to council for approval of the subdivision, and sell ymme together with the land up to 2
hectares, to a developer you will not pay a cent in tax becayseiiofmain residence exemption. If you cut
the land up yourself, you are starting to get involved in developmeanmitiastand you start to cross over to
business operations. You will be subject to tax on each block you seltlwdinethe one with your home on it,
but the tax will be at least half if you can stay within tl&TGprovisions because you are merely realising an
asset rather than starting a business operation. More detaiksas in the section Are You Merely Realising
an Asset? You should be safe if you simply do nothing more than Whaatouncil requires under the
conditions of the subdivision (ie water, roads) and then engage a real estate aggket the lots for you.

To Run a Business On:

This is the best outcome as with careful planning the gain ceoniy@etely tax free if it qualifies for the
capital gains tax small business concessions. On this baswmult Wwe a major tax blunder to take the
development too far or be found to have purchased the land for resalprefit or have transferred the
property into a business of developing land and end up being taxed on a reasisue Farms are discussed
later, this section is devoted to business premises that are later subdivided.

To qualify for the small business concessions you need to hau®adr of less than $2 million or your’s
and your associates’ assets to be less than $6 million and incesee satisfy a controlling individual test.
The following only addresses the ramifications for the land and buildings not theupthaetuipment on it.

The property also needs to pass the active asset test. Theypramtrbe used at least half of the time it
was owned or 7 ¥z years whichever is the shortest period. A propeutg not be an active asset if it was
used to derive rental income unless the rent was received frassaniated (common ownership) business.
For more details on how the active asset rules work refer to the section ttieel Assets Concessions.

To Rent Out Domestic Accommodation on the Land:

If you buy land with the intention of building a home on it to rent, wranegventually sell, the profits on
the sale are a capital gain and subject to the 50% CGT dis€austmore than 12 months between the time
you agreed to purchase the land and the time you agreed to sell the house and land.

Steele’s case created the precedent that interest canrbedchs a tax deduction while you hold land with
the intention of building a rental property on it.

Be careful here if you sell a home you built, without first usizg a rental for at least 5 years GST will
apply to the sale if you are already registered for GSThearehterprise that owns the home. . If you are not
registered for GST the sale of a new rental property inthess 5 years will not force you to be registered
providing of course you can prove that you built the property to rent nobtiv fpom its resale. This is a
little known point so here are the references:

Section 23-5 states that if the annual turnover of supplies you make in the normal cgotsesoterprise,
exceed $75,000 you must register for GST.

Section 185-25 excludes from the calculation of annual turnover the supply of a capitalBaslding the
property for rental then selling, is the supply of a capital asset and not inclulecaimiual turnover.
Section 118-15 excludes from annual turnover input taxed supplies so any domestienesd isaot
included in annual turnover.

BAN TACS Accountants Pty Ltd How not to be a Developer Booklet -4 -
Created by Julia Hartman B.Bus CPA, CA, Registered Tax Agent



To Farm:

Just being a farmer does not automatically mean developing theslaagital rather than revenue in nature
In Crow v FC of T 88 ATC 4620 the profit a farmer received on seBihgortions of land was assessable as
revenue because his intention when buying the property was to make a profit.

Out of all possible reasons for purchasing a property you are subgjwiding it as a farm or business is
the most tax advantageous. If you can convince the ATO that you peoictiees property to farm, not to
subdivide you may be able to eliminate all tax from the trarsadly using the active asset concessions.
These are discussed in more detail in the section on actives.a$bet best concession is the 15 year
exemption. If you purchased the property over 15 years ago, fatnied at least half the period of
ownership or 7 ¥ years and the development is not so elaborate thae ymnsidered to be in the business
of developing land, you don’t need to pay any CGT.

Another advantage of this method is you do not have to offset thegganstayour capital losses first so
they are still there for your future benefit. The owner or ermust also retire (a state of mind) then the
profits are completely tax free.

If you miss out of the 15 years do not despair, a careful comiinaitithe remaining small business
exemptions will give you almost as good a result. For exangiiine the retirement exemption with the
50% CGT discount and the 50% active asset discount and you will pay botta5% of the profit may need
to be contributed to super if you are under 55 years of age. Thisawibe taxed in the hands of the
superannuation fund.

Most farmers would already be registered for GST for thmiifig enterprise so they will have to charge
GST when they sell the lots. Read the section on the msghame to minimise the impact of GST. If you
were not registered for GST when farming, you need to makeysurdo not fit the definition of enterprise
when developing the blocks. In other words don’t be too business like.

An idea may be to reduce the farming business down to wheredtthenover of less than $75,000 so the
farmer can de register for GST, but still be in business sntied to the active asset concessions outlined
above. You could also consider ceasing the business in order to deregister.

There are further concessions that allow farmers to séllféie as a going concern or to an associate or
another farmer with no GST being applicable.

Building a Spec Home:

GSTR2003/3 states at paragraph 10 “The sale of new residestigisps by a registered entity in the course
or furtherance of an enterprise it carries on, is a taxable stgpPBST purposes.” Unlike the rental property
situation discussed above if you build a spec home its sale isfpartir normal business turnover so it will
cause you to be registered for GST. Section 9-20(1) (b) inchslas enterprise an adventure or concern in
the nature of trade. An adventure or concern may be a one-off tranghat is not a continuous business
but it must have business like characteristics to be caught. So if you did not build thiypoogell, but only

to rent, then when you sell it, it is not part of a normal sal@ur gnterprise of rental properties and as such
does not force your taxable supplies over $75,000, if all you are involvedlamisstic rentals, you are not
required to be registered for GST. Even though the sale of the haude be the first sale of a new
residence and therefore subject to GST you are not registered for GST se goucaught.

If you buy land with the intention of building a home on it to sell therproceeds of the sale are normal
business income, the 50% CGT discount is not available to you and B&pply. You are entitled to claim
GST credits for the cost of building the home and purchasing the flanevas not purchased under the
margin scheme. As your buyer is unlikely to be in the basinébuying and selling houses they will not be
able to claim the GST back.

Vacant Land:

TD 92/127 & TD 92/126 - if a property is acquired for development, sulolivend resale at a profit but
the development is abandoned and the land is sold the sale s thidlbusiness of property development so
the proceeds taxable as normal income. This is the casel@nithés as an isolated transaction or part of a
property development business because it was purchased for development or subdivision.

On the other hand if land is purchased with the intention of building a hfamseng it or constructing
business premises CGT applies to the sale proceeds. The onbnpitmdihg proving that your intention was
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not profit making by sale despite the fact you never carriechewdtivities you intended. This situation gets
worse if you develop or improve the land in someway before selling.

If you purchased the land for use in a business and you actuallyt @seth though it remained vacant
land (ie parked trucks on it) you may be able to benefit from v Asset CGT concessions discussed
later.

Active Assets Concession

This is only applicable if the land was not purchased with the iateof resale at a profit, it was owned by a
business or an associate of a business and was actually used in the business,

If you farmed the land or used it in a business utilising tineaasset rules, in section 152 can take your
tax payable down to zero.

Before any of the following apply you will need your assets tessethan $6 million or have a turnover of
less than $2 million. The property must also be an Active ASsetipn 152) that is used in the business for
at least half of the time it was owned or 7 %2 years artkeibtisiness ceases it must be sold within 12 months
of the business ceasing though the ATO has some discretion her@ropkety would not be an active asset
if it was used to derive rental income, unless the rent wasvegtfrom an associate that used it in a business.
The following only addresses the ramifications for the land not the plant and equgment

a) If you purchased the property over 15 years ago, are over 5B, wsign it is sold, have farmed or
used it in a business for at least 7.5 years and the developsnant 50 elaborate that you are
considered to be in the business of developing land, you are home and hosked'yoeed to pay
any CGT. Another advantage of the 15 year concession is you doveotohaffset the gain against
your capital losses first so they are still there for yature benefit. The owner or owners must retire
(a state of mind). This would certainly be worth it for the profits to be completelyde.

b) If you miss out on the 15 years do not despair a careful combinatibe oérhaining small business
exemptions will give you almost as good a result. For exacglgine the retirement exemption
with the 50% CGT discount and the 50% active asset discount and ygayviibo tax but 25% of the
profit may need to be contributed to superannuation if you are undeafbofeage. Despite its name
you do not need to retire to utilise the retirement exemption. Asghengain on the property was
$100,000 the 50% CGT discount would reduce this to $50,000 and the 50% active sassetit di
would further reduce this to $25,000. Placing the remaining $25,000 into supem@mm@iid mean
that the whole $100,000 is received tax free. The $25,000 is not taxdw ihahds of the
superannuation fund but you will have to be at least 55 before you can to@bmpanies are not
entitled to the 50% CGT Discount and the use of the 50% Active Assebunt creates problems
when the asset is owned by a Company. In Discretionary Tiust€GT flows through to the
beneficiaries so is treated the same as an individual.

All the benefits in a) and b) above are only available if you wttyn the CGT provisions rather than
enter into the business of property developing. As these effgctiven that you will pay no tax on the
profit it is worth dotting your i’'s and crossing your t's. Alsgad the section ollerely Realising An Asset
Make sure you get professional advice before you act.

Determining Whether you Purchased the Property for Resale
at a Profit or Some Other Purpose

Good stuff, this keeps the lawyers in their BMWSs. It is siragiyestion of fact what your intentions
were but the circumstances surrounding the events must support your claims.

Whether you purchased the property for resale at a profiusstion of your state of mind at the time.
The trouble is proving that was your state of mind. In Case R25 &1 2¢R a group of taxpayers bought
land to resell at a profit, which they did 13 years later. Ortheotaxpayers argued that his intention was to
build a factory on the land not re sell it. The court did not adbépt Be careful to have evidence of a well
researched viable use for the land other than development. You willeds to have a reason for selling that
doesn’t contradict your original intention.
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It is very difficult if you are a builder to claim that yourchased a property with an intention other than
developing it and reselling, especially if you build a spec homease R51 84 ATC 392 a builder who built
a block of flats and leased them to tenants for 6 years wlasstissed as revenue on the profit on the sale.
TD 92/135 states that even if a builder builds a home as a sp#dwehuiecides to live in it he or she is not
entitled to the main residence exemption or the 50% CGT discocatige it was built with a profit making
motive so is taxed as normal business income.

If you inherited the property or received it as a gift you @@ good position to argue that you did not
acquire it with the intention of resale. Careful, artificialhganising this has lots of other problems not least
of which in the case of inheriting is possible murder chargeds Between husband and wife are unlikely to
have a purpose other than a tax benefit, due to the mutuality of marriage, so will tebyalgrt VA or will
simply be considered that whatever purpose the original spouse purébragpglies to the spouse receiving
the gift.

Are you Merely Realising an Asset?

Even if you can pass the test that you did not buy the propertyheithtention of resale at a profit, you
still need to be careful not to cross the line of later applthag property for a business making purpose. |If
you are considered to have changed the property from some non business futhedusiness of selling it
for a profit you will be taxed as normal income on any profidenaetween the market value at the time of
change of purpose and eventual selling price. You will also be umfatal gains tax on the capital gain
made on the market value at the time the property became péue dlusiness of property development.
Accordingly, the property will be introduced to the business as aatdbe market value at the time. The
actual calculation of the tax is far more complex than thysuf do not change entities when committing the
land to development. It is also date sensitive and is affectedhéther the property is an isolated transaction
or trading stock of a developer. Details are not included here as it is not Wélrgodpe of this booklet. This
is just a warning not to crunch your numbers without having a profedstalculate the tax considerations.
The actual committing of the land to a business or the subdivision diagger a CGT event ie generate a tax
liability. So the CGT is not payable until the land is actustiid. But if you transfer the land to another
entity for development CGT will be payable in the year of transfer.

If you want to be completely sure the transaction will tm@ytreated as a mere realisation of an asset and
you can prove the purchase was not for profit making by redatét turn a grain of soil until you have
received council approval for the sub division and then sell the lanitsforarket value to another entity.
Note if you take this line of action the new entity will have buskbf arguing it was merely realising an
asset and will pay full tax on all future profits because theyevenue in nature. Professional advice should
be sought on the nature of this new entity to minimise the tax comsmgalepending on your particular
circumstances. If the council require you to undertake work b#fersubdivision will be approved you have
a real problem getting the market value to a decent figur€Case W59 89 ATC 538 it was decided that the
property became part of the business when these works stareatlet value at this time could not include
the fact it was subdividable but there is hope in TD 97/1 which t@ymarket value should include the
highest and best use including the potential of consent being given for subdivision.

Factors that suggest you are merely realising an asset rather thain@pdnasiness include:

1) Whether there is another valid purpose such as rental or farming that wasavihleléime and that

this was actually carried out.

2) How quickly you resell the property. The longer you own the prppleet more likely it is that you

held it as an investment rather than for use in the business of property development.

3) A valid reason for changing the use of the land ie being too ill to continue to farm it.

4) Attempts to sell the land undeveloped that had failed.

5) The owner of the property is not a developer, real estate agent or buildeupgtont.

6) Don't go transferring the property to a new entity for the development.

7) Many factors inherent in the development itself such as:

a) The significance of the development costs compared with the valbhe andeveloped land.
The more money borrowed to finance the development the more likely it is to be a business.

b) The size of the development.

c) The business like nature of the activities, avoid letterheads and employing sta
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d) How involved the land owner is in the process. For example the atiffer between
Cassimaty’'s case and Stevenson’s case (refer below) could eeduop by the fact that
Stevenson made the mistake of being actively involved in sellinlpthehere as Cassimaty
left the job to a real estate agent.
e) The more stages the development is done in the more it will ajgpbara business. This can
be countered by developing on the basis of need to repay debt or finance living expenses.
f) The amount of works required for the land to be subdivided. To this endyitbm more
advantageous to pay a contribution to council to put in kerb and channeliireg than
undertake the work yourself. Or paying a developer to take responsibility &brtladl works.
g) Don't quit your day job.
h) Don'’t estoppel yourself by trying to claim a tax deduction fquemses such as interest and
rates while the development is taking place.
Examples of the points made above can be found in:
Stevenson v Com. of Taxation 1991 29 FCR 282Profit on Subdivision of Farm Taxed as Normal Income
446 acre farm owned by family since 1904. 26 acre single block sold 196%&ac@&6block sold 1971.
Another 35 acres sold when taxpayer reached 70. The balanceevasitativided and attempts made to sell
it with development potential. Council required water and Sewerd@®. blocks subdivided finance by
considerable borrowings. Development done in 8 stages. The taxyss/gery involved in the development
right down to selling the land himself rather than appointing ganta The taxpayer had no previous
development experience.
George Casimaty v Com. of Taxation 1997 1388 FCA 10-12-9Profit on Subdivision of Farm Capital
Purchased 988 acre farm from father in 1955 and father forgave mbligat pay for the land. 1956
purchased 40 adjoining acres to build a house. 1963 could not sell theypfopenough to cover debts. In
1965 diary farming became uneconomical. 1967 to 1969 drought effected. 1972 tgelll the whole
property to state housing department. Rural market depressezhtsaued farming. lll-health and high
interest payments forced taxpayer to sell off 3 lots in 1975. Miasncial problems lead to second
subdivision of 10 lots in 1977 for which Council required roads, water anchéendilore financial problems
in 1983 so 9 lots subdivided included water, roads and fencing. 1988 13 lotplead#t of 2 hectares to
son. Council required roads, water, fencing and draining a creek. 18RB#ts water, fencing and roads.
1993 19 lots. lll-health suffered from early 1970s but continued to livéemproperty and farm it a third
remained un-subdivided. Properties were sold by a real estate agent.
ID 2002/483 — Is an interesting example of when the ATO wanted to afgeileother way because the
property was sold at a loss. The taxpayer’'s spouse completeal &fate course and they claimed that the
property was purchased for development. Meetings were heldeaitlestate agents and project builders but
the local council was not consulted regarding any restrictidestigfy the viability of the project nor was a
costing analysis done before purchase. When the costing was domaals it indicated the project was not
going to be profitable so the taxpayer sold the land unimproved. TRecAncluded a profit motive could
not be readily drawn from the facts and that the projectappsoached in a haphazard way with little activity
from the taxpayer.

What if Your Activities Amount to Carrying on a Business?

If you didn’t initially purchase the property with the intention edale at a profit but now feel that your
activities go beyond the mere realisation of an asset, you neetigmfgssional advice. It is important that
you get this advice as soon as you feel there may be a caunaell go beyond merely realising an asset.
There are strategies that can reduce the tax consequenagsdly Uss involves selling the property to a new
entity before you go beyond merely realising and asset. Buatdventages of changing structure need to be
weight up against the stamp duty expense.

The cheapest and most straight forward method is to transfaofterty to low income family members.
Note transferring to just one member may mean they are pustoed maximum tax bracket by just a few
sales in one year. There is also concern regarding retaininglcohthe property, the possibility of this
person being sued and their level of debt. Both of these problems salvée by the use of a discretionary
trust that can choose who receives the profits each year.
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Do not transfer the property into an established entity that maypnaklems. For example putting the
property in to a company that is already trading will leave pgtaperty vulnerable if someone sues the
company regarding the already existing business.

A company may be the answer due to its tax rate of 30% but when you take the mondyectropany
you will have to top it up to your marginal rate. Do not use a coynpgahere is a chance that any of the
activities will qualify for CGT rather than normal income tax as compatoasot get the 50% CGT discount.

Superannuation funds only pay 15% tax on income and 10% on capital gainshéOmesnber is over 60
and the fund in pension stage the tax is zero. But a superannuation aiunonly borrow in limited
circumstances and can only purchase business real propertyrfrags@ciate. Superannuation funds are not
allowed to run a business so if you are doing this because theyaistivecoming business like, odds are the
superannuation fund won't be allowed to do it any way. Though a jointirgestructure may overcome
these problems.

Subdividing Pre CGT Land

Assuming the profit on the sale is capital in nature, no tax sh@ulshyable on the sale of the land
because it was purchased befor® S@ptember, 1985. Section 108-70 states that improvements to pre CG’
land will be considered a separate asset from the land if teme@ the threshold and exceed 5% of the
capital proceeds. In 2004 the threshold was $104,377, it is indexefireatial year. Improvements can
include most development costs including removal of items from the l&amdlD5 the ATO states that
improvements that do not actually touch the land such as council fees faning are included. In ID
2002/387 the ATO state that the threshold and 5% test apply to each indolahkasold so it is unlikely that
development costs will trigger a separate asset from tigetlhet is post CGT so subject the CGT. If you put
building or structure on pre CGT land it is automatically considarseparate asset from the land regardless
of its cost, section 108-55(2).

GST and Subdivisions

GST should also be taken very seriously when doing your costinghss@Got a tax on the profit but
1/11" of the selling price which may well be all your profit though you will be allowedt credits.

MT 2006/1 is the ATO ruling on this topic and the short answer is, I&3ihlikely to apply if the
subdivision is not considered to be a business of developing property amtithehat owns the property is
not already registered for GST.

Section 38 (1) of the GST Legislation states #atactivity, or series of activitiesdone in the form of a
business or in the form of an adventure or concern in the naturadef would be a taxable supply, unless
specifically exempt. So, a one off subdivision of land, if done in anbssilike manner, can be subject to
GST. This means that the sale of the blocks is part of the bsisit@siover and as that is more than $75,000
pa you are required to be registered for GST and charge GST on each block.

While a one off transaction in the nature of a business can be dauGi8T, the mere realisation of an
investment asset is not subject to GST.

The first sale of a house and land is subject to GST if it happghin its first 5 years and the owner is
registered for GST. But if the owner is not in the business aflibgilor developing, the property is not part
of the normal turnover so it will not push their taxable turnover ovérO8D so will not force them to be
registered. If your turnover is bound to exceed $75,000 you must register fon@8haage it on each block
but the sale of the blocks is only included as part of your turnbyeuiare considered to be in the business
of developing or building houses. If your turnover for the year is d@oilgestic rental income which is not a
taxable supply the sale of the rental property is not in the narouske of your business so your taxable
turnover is under $75,000 and you do not have to register for GST oedB&T on the sale, even if the
house is less than 5 years old.

When You are Caught for GST:

If you are already registered for GST because the tatahlever of the business entity that owns the land
exceeds $75,000 you cannot avoid the GST. If you develop the property tarsestent that you place
buildings on the land you will be subject to GST on the blocks. Ifpwoghased the property with the
intention of subdividing right at the start you will also be subject to GST.
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Factors that suggest you did not buy the property with the intention of developing it.
1) Whether there is another valid purpose such as rental or fatihaihwas viable at the time and that this
was actually carried out.
2) The length of time you own the property.
3) A valid reason for changing the use of the land ie being too ill to continue to farm it.
4) Attempts to sell the land undeveloped that had failed.
5) The owner of the property is not a developer, real estate agent or buildeupatmec

GST will always apply if you build on the land to sell. MT 2006/paragraphs 273 to 276 gives an
example where a taxpayer buys a waterfront property to build exdapt live in one side and sell the other.
GST applied. In paragraph 284 to 287 a couple who demolish their homéesgdind in half and build two
new homes to sell are subject to GST. In paragraph 294 to 296 a sohdi¥i9 lots, without buildings and
utilising an existing road was not subject to GST.

The area of uncertainty is when you subdivide land into vacantHatshas been used as part of your
farm, home or rental property. The subdivision of such properties can be considenedehealisation of an
asset (not subject to GST) by presenting it for sale under #tgbssible circumstances rather than be in a
business that is subject to GST. If you are personally register GST in a completely different business
and you are subdividing land unconnected with the business you may stilveoto charge GST if you can
fit within the following

It is all about how business like the subdivision is. For exan@lev®uld not apply to a cutting in half
of a 2.5 hectare block because the owners, who live there, arg l@ible maintaining it. They continue to
live in the house and just sold off the vacant land. The only thingteged to do was apply to council, no
physical changes needed to happen to the land. On the other endscalth&ST would apply to the
subdivision of a 500 hectare property, on which the owner was not,lwtagover 30 lots where roads and
services are a major work done in a business like fashion.

MT 2006/1 relies on established case law to determine when lagteeat would be caught as a business
for income tax purposes. So the points made back under the headirgydbAMerely Realising An Asset
apply. The following factors are relevant in considering if youeherossed the line to being a business.
Though several of these elements are usually necessary to be consideradss busi
As per MT 2006/1 paragraph 265 —

1) There is a change of purpose for which the land is held (ie you afbttee land to subdivide rather

than just subdivide part of it)

2) Additional land is acquired to be added to the original parcel of land

3) The land is bought into account as a business asset

4) There is a coherent plan for the subdivision of the land

5) There is a business organisation — for example a manager, office andddtterhe

6) Funds are borrowed to finance the acquisition or subdivision

7) Interest on loans claimed as a business expense

8) The land is developed beyond what was necessary to secure Council approvautwith&@n, and

9) Buildings are erected on the land (fatal)

Other Factors from Income tax law that point to the business of property development
1) The significance of the development costs compared with the valile eindeveloped land and the
more money borrowed to finance the development the more likely it is to be a business.
2) The size of the development.
3) How involved the land owner is in the process, so don’t give up your day job.
4) The more stages to the development the more it will appéar acbusiness. This can be countered by
developing on the basis of need to repay debt or finance living expenses.
5) The amount of works required for the land to be subdivided. To this erayibe more advantageous
to pay a contribution to council to put in kerb and channelling ratharuhdertake the work yourself.
Or pay a developer to take responsibility for all of the works.
In paragraphs 297 to 302 of MT 2006/1 a 13 lot subdivision the first time and then a further 2 subdivisio
were still not subject to GST because of the unprofessional process, the fact treecmntisued to live on
70% of the land and the minimal works.
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GST and New or Substantially Renovated Houses

The first sale of a new house is always subject to GST #eler is registered for GST. If the house was
built with the intention of resale at a profit then the sellasinbe registered for GST as the sale is part of the
business turnover and that would be more than $75,000. If it was buné tio lor rent out the seller would
not be required to be registered for GST so when it is sold GSTndd@pply simply because the seller is not
registered.

No GST on sale means no input credit for building costs. Even lifoiliee hasn’t been finished for 12
months at the time of sale you will still qualify for the 50% TC@scount on the profit on sale if you have
held the land for more than 12 months. All this is only if you builthbese for the purpose of rental not
resale at a profit. Section 40-65 states even if new remtprgmises are rented for a period prior to the sale
the first sale will still be a taxable supply. Section 40-&bestthat premises are not new if they have been
used as residential premises for at least 5 years.

Note if you are builder you will have two things working agayost Firstly, it will be hard to argue that
you did not build it for resale refer Case R51 84 ATC 392 whéxdglder was found to have built a block of
flats with the intention to profit on their resale. Even though ltis fvere not sold until 6 years after they
were built. Secondly you own the property in your own name and are imebsisas a sole trader you are
probably already registered for GST, the only way the salllde excluded from the GST provisions is to
argue that it was not purchased in the furtherance of your businBss. would be impossible if you have
been claiming input credits on the building costs.

Now if you did not build the house for resale at a profit and areesg@tered or required to be registered
for GST you can sell the house without any GST concerns. If you build the houssdlerat a profit you are
required to be registered for GST. If you did not build for eeasla profit but you are registered for GST
and the sale of the property is part of your enterprise evers indt part of your enterprise’s normal turnover,
you will have to rent the property out for 5 continuous years or pay @&SI711" of the sale price (less if
margin scheme applies). Continuity of the 5 years is not brokeshdny periods between tenants GSTR
2003/3.

Note if you substantially renovate a property it may be treated as @ ogsvty.

If you are caught for GST and have used the property partlgrital rand partly for resale at a profit you
will be entitled to claim back most of the input credits on the ab#te property but you are subject to GST
on the proceeds of the sale. The margin scheme can help feedgetew. In the Property and Construction
Industry Partnership Issues Register item number 4 the AT@draed to pro rata the input credits on the
basis of income received. The formula for apportioning input creditseen the taxable supply of the home
and the input taxed supply of rental accommodation is as follows:

Consideration for the taxable supply of the premises

Consideration for the taxable supply of the premises plus rental income

GST and Sale of Properties Held for Rental

Even holding domestic rental properties is considered an enterprigaaiieés for an ABN but normally
landlords don't bother as they are not required to charge GST on reesidantial properties. So even if
their turnover is more than $75,000 it is not for supplies to which GST applies to so they apimetito be
registered. The eventual sale of the rental property wikkigeéa more than $75,000 but this is not included as
part of the $75,000 normal turnover unless you are in the business of smtliagproperties. So if you are
just a normal investor in domestic rental properties your turnové& ¥ supplies in the course of your
business is never likely to exceed $75,000. The mere realisatamm ioffestment does not amount to an
enterprise in its own right.

BAN TACS Accountants Pty Ltd How not to be a Developer Booklet -11-
Created by Julia Hartman B.Bus CPA, CA, Registered Tax Agent



Even though the sale of the property is for more than $75,000 it is natf yadr turnover so will not
force you to be registered for GST. If you are not registene@ST, you will not have to remit GST on the
sale of a rental property. If you are registered for @#Tsale of a domestic rental property will still not be
subject to GST providing it is not considered the sale of a new home. Refer above.

Landlords are required to charge GST on rent for commercialige® if they are registered for GST.
They are required to be registered for GST if their comrakrents for the year exceed $75,000. Now the
$75,000 is in turnover so it doesn’t include the sale of capital asseisyou are registered for GST when
you sell a commercial property you are required to remit™4flthe selling price in GST (subject to the
margin scheme).

GST Margin Scheme

Basics:

* The margin scheme can only be used with a house and land or lahe. s#ller is registered for GST
the margin scheme can only be used where the property was owna@"ptene 2000 or purchased
under the margin scheme. Or if the seller, who is registened@GET purchased the property from
someone who was not registered for GST

* The margin is the amount of the selling price on which GST is calculated.

* The purchaser of a property under the margin scheme cannotangi®ST input credits back on the
purchase price. But if they are registered for GST theyatam GST input credits for further
expenditure on the property.

« On 17" March 2005 a bill was introduced to Parliament that will requineitien agreement signed by
both parties on or before settlement for the sale to be subject the margieschem

Property Purchased After 30" June 2000:

« If you are selling a property you purchased aftéf 30ne 2000 and the price you paid was calculated
under the margin scheme section 75-5 allows you to only charge G#ie atifference between the
selling price and the cost to you of the asset that was measutded the margin scheme. Note any
improvements to the asset after purchase do not reduce the maFgin.example a GST registered
developer buys land for $66,000 from someone who is not registered for G&Tdeveloper spends
$100,000 (after claiming back input credits) putting a building on the landedisdttse property for
$200,000. If the GST on the sale is calculated under the margin séheitieoe 1/11" of $134,000
($200,000 - $66,000). On $MMarch 2005 a bill was introduced to Parliament to make it clear t
margin must include the cost of improvements and to stop abuses of this area.

* Note there is one dubious exception to the above ID 2002/30 statetidhatide you paid for the
property, as calculated under section 75-10 (i.e. the portion that subgeict to GST when you sell)
includes any adjustments for land tax or council rates you magy/ heid at settlement. But ID 2002/31
states that this does not include legal fees.

* You cannot use the market value to set the cost under the marginesi€h@m purchased the property
after 3¢" June 2000. This is the case even if you did not register for GST until after thaggurch

Property Purchased Before 30" June, 2000:

« If you owned a property before 8@une, 2000 you need to set the amount that is not subject to the
margin scheme. This is the value of it al'ine, 2000 or when you first became registered for GST,
whichever is the latter.

« GSTR 2000/21 details how to set the value as 4tJ8@e, 2000 or when you first became registered but
note this is only for property held before™une, 2000.

* If the property is fully complete the value can be set by aifcspthlvaluer or the amount set by the
government for land tax or council rates purposes.
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» If the property is being developed at the time you require theatratuyou can use a value set by a
qualified valuer or use the cost of completion method.

* The cost of completion method determines what percentage ajt#hedsts the costs that have been
incorporated into the project at the date of valuation are. Iltsgptiicentage of the selling price that is
not subject to GST. Note this method can only be used if the prapextyd before % July, 2005 and
owned by you before®1July, 2000.

Summary

1) If you buy with the intention to resell at a profit normal income tax and GST apply

2) If you are merely realising an asset purchased for investment or prse@GT applies to the sale

3) Business premises or farms may be able to keep the wholectirandax free by using the active
asset concessions. This involves careful planning before you even start.

Don’t do it Again
If you have got through the above and feel you can satisfy thetdWdi@ou are merely realising an asset
rather than a business, don’t do it again. The ATO has the behkindsight and may say that because you
did it a second time you always intended to develop property and &sateally your intention in the first
place. Or at least wait 4 years from the last tax mahwolving the first development so the ATO can’t come
back and amend it but don’t expect to get away with it for teerskproperty. At least if you wait the 4
years you have nothing to lose.

Definition of Substantial Renovations

If you are registered for GST and sell a new house or subkyargreovated house for the first time you
must charge GST. If you did not acquire the house with the intention of resedliray pirofit (ie you acquired
it as a rental or to live in) the sale of the house is not padwfnormal business turnover so it will not force
you to register for GST if you aren’t already.

There is a concession, in that if you continuously rent out a propertyofe than 5 years and then sell it
as the first sale of a new or substantially renovated propettydg not have to charge GST even if you are
registered. Inthe case of a renovated property the 5 years starts frost sub&antial renovation.

People who buy a property with the intention of doing it up and selliageitonsidered in business so, if
their turnover of sales subject to GST is more than $75,000 thelenitirced to register. This is where it is
particularly important to know what a substantial renovation is.t i a substantial renovation and you
bought it with the intention of reselling it at a profit then thke ©f the house is part of your normal turnover
so you will have to register for GST and charge GST on #iat But if the next property you renovate is not
substantially renovated, even though you are already registevedill not have to charge GST because it is
not considered the sale of a new or substantially renovated homés swpiit taxed. This means you cannot
claim input credits on the costs associated with it and do not have to charge GST.

If you did not buy the property with the intention of resale abét@nd you are not registered for GST
then you do not have to worry about this no matter how substantial your renovations to the house are

If you renovate properties for profit it is important you understaadtly what a substantial renovation is.
GSTR 2003/3 states that a substantial renovation does not have tadberait but it needs to substantially
affect the house, so just about every area of the house must ¢tecaff©f course this could simply be the
case if you painted it inside and out. But painting is only cosnseticannot in itself be a substantial
renovation. It is a question of whether a substantial part of the haadseen removed or replaced. It gives
as an example of a renovation that is not substantial, the renmava¢@acement of a kitchen and bathroom
as well as repainting the whole house.
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Replacing the floor boards, electrical wiring or plumbing in a ptppsrdangerous because it usually
affects every room in the house and is not merely cosmetic. Mavingplacing walls can have the same
effect but only if enough walls are changed that most ofdbms in the house are affected. A combination
of various forms of non cosmetic changes that combined, managed¢baféry room in the house will be a
substantial renovation. Cosmetic work such as painting, sanding, fib@sging fittings, curtains and
carpet do not in themselves amount to substantial renovations even iaffeety every room. Further,
cosmetic changes to every room and substantial changes to daly @f the rooms will not amount to
substantial renovations because the cosmetic changes are disregacdedidering if all the rooms are
affected.

Building a Duplex with a Friend

What are the CGT consequences of buying a piece of land as t@enemtsmon with a friend on which
you build two homes under separate titles so you can have on® daBR 30342 looks at a rather more
complex situation but answers this question quite well.

Two relatives buy a house together as tenants in common. Evenhagilpuild two houses on the
property and subdivide the title so that they can independently own aduamise The catch is the ATO sees
this as each relative transferring their share of the atlnertise. So they are each up for CGT on the gain on
half the other’'s hous@&lote that if the properties are strata planned section 118-142 may allow rollagér rel

Real Estate Development Tax Table

The following table is intended to give the reader, at glancégearof the tax consequences of developing
Real Estate.
CGT 50% Disc GST Applies  GST Normal
After 12mths  Unless Rental Applies Income

Situation For >5years

Buy with the Intention of Selling for Profit X X
(if this applies go no further)

Buy as a domestic rental and no real changes X

Buy as a domestic rental and add 2 rooms X

Buy as domestic rental but do substantial reno X X

Buy Land & Build Domestic Rental (Not GST Reg) X

Buy Land & Build Domestic Rental (GST Registered) x X

Rental then small Sub & sell blocks (Not GST Reg) X

Rental then small Subdivision & sell blocks (GST Reg) x X

Buy as Rental later Subdivide & Build houses to rent X X

Buy as Rental later Subdivide & Build Houses to sell X X X
Rental later large Business like Subdivision sell blocks  x X X

Where both CGT 50% discount and normal income apply the CGT discount only applies to the gain up
until the time of the change of use.

Warning to Developers Using the Margin Scheme

In Brady King Pty. Ltd. vs Commissioner of Taxation the ATO wume than it wanted to. The question
before the court was could a property where the contract to puiitives® entered into beforé' Duly, 2000
(the introduction of GST) but not settled on until after that daliseithe valuation method under the margin
scheme. The workings of the margin scheme are fully covered in our How not to bel@Pebooklet.

Brady King P/L used the property, an old office building, to constpartments under a strata plan title.
The court found that because the identity of the property had chamgedtise original purchase (from a
normal title to strata title) the margin scheme was not available to vk&der.
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This could have far reaching affects in that all developessratia plan units will not be able to use the
margin scheme. Of course the developers are not going to abhesebcosts so it will be the over stretched
first home owner market that will bear the brunt of this little win fall for tA€©A

In fairness to the ATO they didn’t want this wide an outcomereatie: they are hoping Brady King Pty.
Ltd. will appeal the decision.

Margin Scheme and Developers

For those that have been following the Brady King Case, concémateevery strata plan and subdivision
will no longer be able to use the margin scheme you will beleved as the ATO that the taxpayer has
decided to appeal. The decision, it is still up to the courts idaléat it seems if the court again goes so far
as to say that the margin scheme cannot be used when theasitiehanged then the ATO may ask the
government to change the law to allow developers to use the margin scheme.

CGT Rollover Relief When Building a Strata Plan

If you build a duplex or block of units with a business partner yduetfectively own all the properties
together under the same legal title as you did the original [&his. can create a CGT nightmare if you want
to own your units individually.

For example you and a friend find a nice block of land that i®éaexpensive for either of you. But it is
large enough to be approved by Council for a duplex development. So yeutadrey the land together
build a duplex and then take one each. The trouble is once the duplex ybuitll still technically own
half of each other’s unit just as you had owned half of the land aralisynply subdivided the land and
changed the title to sole ownership you would create a CGT evémti you would be deemed to have sold
each other at market value half of their unit. On the other hgmai i§plit the duplex under a strata plan you
would be entitled to use the rollover relief available under section 118-42 so that no CGT woaydie.

Section 118-42 does not discuss these particular circumstances in fact it esiergdfollows:
If:

a) You own land on which there is a building and

b) You subdivide the building into stratum units and

c) You transfer each unit to the entity who had the right to occupy it just before the dohdivis
A capital gain or capital loss you make from transferring the unit isghsded.

To your advantage is the fact PBR 17485 specifically discusses duplex and clasasttba 118-42 can
be used in these circumstances.
Note that PBRs are not binding on the ATO so if you want to be sure you should apply for your own
ruling quoting PBR 17485

Budget GST Measure for Developers

The budget included a warning that GST law would be tighteneditwe the tax benefits of combining the
going concern or non taxable supply exemptions with the margin scheme. This shoaike adieict until the
new law receives royal accent, so there is a bit of tiete But when it does become law it is important that
developers realise if they purchase land from someone who isredisbr GST but the sale is not subject to
GST they need to find out the original price paid by the vendausecthis will be the new purchaser’s base
for the purposes of the margin scheme.

For those not familiar with the workings of the margin schemis, ifitended to prevent the ATO from
collecting tax on a profit that was exempt from GST in the hahtlse previous owner. So if for example a
developer purchased a property from someone not registered for GSLO0000 and then sold it for
$150,000 GST would only be payable on the margin of $50,000.

This will limit the use of the margin scheme where the deeelpprchased the property from someone
who was registered for GST but GST did not apply to the contither decause it was a non taxable supply
or the supply of a going concern. In these cases the basefbguihe margin scheme would not actually be
the developer’'s purchase price but the purchase price of the owoes theat. That is the developer would
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have to pay the GST on the profit made by the person selling Heeprdperty but strangest of all this would
require the vendor to inform the purchaser of the price they origipaitl/ for the property. This means that
the margin ie the portion of the developers selling price that woeldubject to GST, is the difference
between the developer’s selling price and the cost price qirtipeerty to the person the developer purchased
the property from.

Renovating or Building and Living There Before Selihg

| hear over and over again from people in the property market how they are bailcengvating homes
then living there to apply their main residence exemption before selling and noonathe next project. |
am usually asked how long do | have to live there to cover it with my main residempt®n. They are
usually shocked with the answer that it does not matter how long you stay there geuex going to get
your main residence exemption on the property.

TD 92/135 states that if a property is built or renovated with a profit making intentiomitheasidence
exemption cannot apply. This is because the main residence exemption only agpldsstthat are subject
to CGT and CGT only applies if normal income tax does not. In the case of building or i@moxtt a
profit motive (rather than as a rental property or private home) the profit woaklight as normal income.
Note there are also GST ramifications which are discussed further kiaWwisiot to be a Developer booklet.

The example given in the ruling is:

A builder constructs a spec home in which he and his family redile wonstruction proceeds on another
spec home. Any profit on sale which gives rise to income lig diskessable to the builder even if a principal
residence exemption is available for CGT purposes.

CGT Rollover Relief When Building a Strata Plan

If you build a duplex or block of units with a business partner you will effectively dwhmegbroperties
together under the same legal title as you did the original land. This canac€&@fe nightmare if you want
to own your units individually.

For example you and a friend find a nice block of land that is far too expensive for eitber dut it is
large enough to be approved by Council for a duplex development. So you agree to buy thetlzerd toge
build a duplex and then take one each. The trouble is once the duplex is built you vatistitally own
half of each other’s unit just as you had owned half of the land and if you simply subdividetithada
changed the title to sole ownership you would create a CGT event in that you wouldned tedave sold
each other at market value half of their unit. On the other hand if you split the duplexa stdea plan you
would be entitled to use the rollover relief available under section 118-42 so that no CGT woaydiie.

Section 118-42 does not discuss these particular circumstances in fact ibssigrgs follows:
If:

d) You own land on which there is a building and

e) You subdivide the building into stratum units and

f) You transfer each unit to the entity who had the right to occupy it just before the sohdivis
A capital gain or capital loss you make from transferring the unit isghsded.

To your advantage is the fact PBR 17485 specifically discusses duplex and clagestiba 118-42 can
be used in these circumstances.
Note that PBRs are not binding on the ATO so if you want to be sure you should apply forryour ow
ruling quoting PBR 17485

Budget GST Measure for Developers

The budget included a warning that GST law would be tightenedit@e the tax benefits of combining the
going concern or non taxable supply exemptions with the margin scheme. This shoaike @adfetct until the
new law receives royal accent, so there is a bit of tiete But when it does become law it is important that
developers realise if they purchase land from someone who ieredisor GST but the sale is not subject to
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GST they need to find out the original price paid by the vendausecthis will be the new purchaser’s base
for the purposes of the margin scheme.

For those not familiar with the workings of the margin schemis, ifitended to prevent the ATO from
collecting tax on a profit that was exempt from GST in the hahtlse previous owner. So if for example a
developer purchased a property from someone not registered for GSL0000 and then sold it for
$150,000 GST would only be payable on the margin of $50,000.

This will limit the use of the margin scheme where the developer purchased &rypirogm someone
who was registered for GST but GST did not apply to the contract either becaaseaihan taxable supply
or the supply of a going concern. In these cases the base figure for the sohegne would not actually be
the developer’s purchase price but the purchase price of the owner before thas.tAghdeveloper would
have to pay the GST on the profit made by the person selling them the property besswaty this would
require the vendor to inform the purchaser of the price they originally paid for thetgropkis means that
the margin ie the portion of the developers selling price that would be subject to G&Tdifference
between the developer’s selling price and the cost price of the property tostwe ther developer purchased
the property from.

Best Question of the Property Expo

No it is not the easiest question but the one that made me think outside the square, a dlieafya.ch
This one goes to the person who owned a property they intend to subdivide, keeping the curremiiaicouse i
on a smaller block.

The property is owned in the name of a trust to maximise the tax benefits whentdigtthe profits
from the subdivision. The trouble is they have moved into the original house. As the propetg isame
of the trust it cannot qualify for their main residence exemption and once the desetopimished it will
realise a considerable capital gain on the cost base left after apportlmnimigginal cost base amongst all the
subdivided blocks.

So the problem is how to transfer their main residence exemption to the draisalnow while it is still
owned by the trust. A CGT event Bl is the answer. B1 states that if there is atdweiik@en two parties
that the property will eventually transfer to the occupant at some future datbeh€GT event is deemed to
have happened at the date of entering into that agreement so the purchaser’s teaceregemption can be
covering the property from the date of the agreement rather than the datkewfesdt which will be much
later when the blocks are subdivided.

Renting Out a House You Built to Sell

There has been much written about this in Newsflash and our How Not To Be A Debeloilet.
Basically if you are registered for GST and build a house for resalbdyuthange the purpose by renting the
house out you have to pay back the input tax credits on the property. You see a property datal for r
input taxed so no GST credits are available on the cost of building it. If you havddeengcthem because
you intended to sell the property so will have to charge GST on the sale, then latgr yhar mind or can’t
sell it. Then using it as a rental property will mean quite a large amount oh&S3® be paid back.

Now | imagine you are starting to think that it is not as black and white as thainag not have
changed the purpose at all it is just logical to collect rent for the propbifiy the market is slow. | imagine
there were some developers caught between a rock and a hard place. Theysiblytgstusd to pay back
the GST but could really benefit by receiving some rent to help meet the oterdraf

ID 2008/114 examines purpose beyond the current use and recognises a property cheldtibbe
resale while it is rented. The following paragraph from the ID givesaa gluideline as to what would be
considered holding a property for resale:

Determining whether or not new residential premises have been activelytedaidesale will require
consideration of all the relevant facts and circumstances. Although no siogieldy itself is
conclusive, the active marketing of new residential premises for salenoaypass activities such as
listing the property for sale with a real estate agent or agents, aithegettiis premises for sale in
relevant publications or via Internet advertising websites for real gypperanging 'open for
inspection’ times and/or showing prospective buyers through the premises. Isetioé smatum units,
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actual arm's length sales of some of the listed units would be further evalexateve marketing.
Listing premises for sale at a price that is significantly above meakee may be an indicator that the
premises are not being actively marketed for sale.

ID 2008/114 is only an interpretive decision so you cannot hold the ATO to its content unlesstiileu a
applicant. Accordingly, if you want to use this interpretation to your advagtagshould apply to the ATO
for you own ruling quoting ID 2008/114 as a precedent.

By the way you do not have to pay the GST back immediately, even if you are caughte ¥oly ar
required to consider this issue once a year, when preparing your BASfdui3€. You do not even have to
consider an adjustment to the GST at the fir§t Bine after the original input credit has been claimed it is not
until a full 12 months after the first 8@une that an adjustment must be made. Now if the property has at
anytime been used for a rental then some adjustment needs to be made. But iyiayrmonbr. Certainly
if the property has now become a rental and it does not meet the available ftatgaldiscussed above then
you need to pay back all the GST. On the other hand with a property still availatakefgos only need to
pay back a small portion of the GST. This portion is calculated by adding thetedtnerat you expect to
receive to the expected sale price then look at what percentage theofehiss This is the percentage of the
GST credits you have to pay back. Yes, very vague but edchud@ you will have to re work this
calculation until you sell it (assuming it is sold within 5 years) so evéwntia right amount will filter
through.

Interestingly the ATO has recently issued a warning to property owndevelopers who are registered
for GST that their June BAS should have included an adjustment if they are now renprapérey out.

The warning goes on to encourage readers to fess up and correct their BASarevthiasfare found out in
an audit were the penalty could be as much as 90% of the tax not paid.

GST and Vacant Land

The ATO issued an Addendum to GSTR 2003/3 pointing out that the exemption from GST on domestic
properties that are not brand new does not apply to the sale of land cut off from suchtg. proper
Even if you are registered for GST you do not have to charge GST on the sale of a haaisetttite first
time it has been sold as a residential property. Note if you undertake sabstamvations that affect every
room in the house then the next sale of the house will be subject to GST because it iseconswi@gain.

In order to qualify for the concession the house and land have to have been sold preveopsigkage.
Vacant land can never qualify for the concession. This is the case evea W#seonce a house on the land
or the block has been cut off from a house and land. Relocating a home onto land and sdllstglibei
considered the first sale of the house because it is the first time thadpiacd and that house have been
sold together.

If you buy a house and land, move the house to one side and subdivide the land GST is not applicable t
the sale of the house side because that land and house have previously been sold togetoenrsetGST
will apply to the separate sale of the vacant land. On the other hand if you add land stirag leoiise and
land package you will have to charge GST on the sale of that part of the land beddase ted never been
sold with that house before.

Note if you are not registered for GST and you are not selling the land asymant attual business
activity then even though the sale maybe for more than $75,000 you are not requiresdeofoedsST. The
$75,000 threshold, at which you are required to register for GST, only includes turnovesthméct to GST
from normal business operations, even domestic rents are not included in this threshusld thesgaare not
subject to GST.

For more detail go to our GST Booklet available under the freebies section obsitewe

Demolishing a Rental Could Expose it to GST

Before you go picking up that sledge hammer thinking you will get more for ydaf peoperty as vacant
land have a read of ID 2009/20 and ID 2009/19.

In these examples the owners of both these rental properties wereaegdmst&ST because they did
some development and held some properties simply as rentals.
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Subsection 9-30(4) of the GST Act states:
A supply is taken to be a supply that is input taxed if it is a supply of anything (o#menéw
residential premises) that you have used solely in connection with your suppli@re input
taxed but are not financial supplies.

Input taxed means you do not have to remit GST on the income you receive. One prdpeerty ha
demountable home on it which the owner sold off separately and the purchaser of the deenbantal/as
required to remove the house at their own cost. In this case the ATO consideredphaighy had at all
times been used solely as a domestic rental and was input taxed so the sale ahtHandavas not subject
to GST.

In the other example the owners decided to demolish the property themselves. Tet@nait@red this to
be using the property other than for input taxed supplies so GST applied to the saleacétiidand.

Of course if they simply left the house on the land, GST would not apply either becaugapiptiek to
the first sale of residential property and then only if it has not been used as &oremt@ntinuous period of
more than 5 years. Removing the house changed it from residential property yovsiogpit land.

GST and Transferring Property to a Partnership

GSTR 2009/1 deals with the GST consequences of transferring a property into & lpasinesship or
transferring it out. Examples of this would be a group of neighbours coming togetheeltmpdeeir blocks
into units or a warehouse owner joining with others in a business venture that will use¢heuse as a
place of business. Note it is not automatic that the property is transferred intarnleesb#. It is all up to
the wording of the partnership agreement. Partners can own property used in thehjanngrout having
to transfer it into a partnership. In fact at law a partnership cannot owntyrapgway and it would simply
be held in trust for the partners by whoever is on the deed.

The trouble starts because GST unlike other laws considers a partnership to taelegphentity from
its partners. This means that the transfer of property in or out of a partnersbip @supply that is subject
to GST if the transferer is registered or required to be registered far IEBIE property was not used in an
enterprise, ie. was your home or was solely used for input tax purposes such agtia demelshen GST
will not apply to the transfer to the partnership. Nor will it apply if the traesfe not registered for GST
and the property is not considered part of the normal business turnover of the owner. Soasespste
transfer to the partnership will not be subject to GST, so later when the partnelishtipesproperty or units
developed on the property the margin scheme can be used to calculate the GSI' @dyabtill mean that
GST will only apply to the difference between the market value at the tirhe tinsfer to the partnership
and the selling price by the partnership. Apportionment of the market value of the laeadvenit would
be necessary in the case of a unit development.

The owner of the warehouse may already be registered for GST becaudeehs oharging commercial
rent. So if the warehouse is transferred to the partnership, GST will have to be chatbedrargin scheme
can be used on this end of the transaction if the warehouse owner did not receive an input@ndutit or
she purchased the warehouse. If the margin scheme is used then the partnerstitippevintitied to claim
the GST back as an input credit but can use the margin scheme when it sells thg. p@opére other hand
if the margin scheme is not used when the partner transfers the property tarteespgr, the partnership will
have to remit 1/1 of the full selling price to the ATO as GST if it ever sells the warehaugendll not
gualify to use the margin scheme but it would have been entitled to claim then@& tredit on the transfer
from the partner. The outcome is much better if the margin scheme is used aly tteough as this means
GST is never payable on the original cost of the property to the owner but if the wareshgoisig to be held
for a long time the partnership may prefer not to use the margin scheme scdhajet all the GST back on
the transfer and worry about the GST on the sale if and when it happens.
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Now if on the dissolution of the partnership a partner chooses to take the propertyshackidbia
supply to which GST could apply at the market value.

Note to use the margin scheme there must be a written agreement betweeiesheebairé the transfer.

GST When You Sell a House You Built as a Rental

The following section references are provided to assist readers whose atsametadvising them that
they must pay GST if they sell a rental property less than 5 yearshafydouild it.

If you are not already registered for GST you are not required to do so justédogoa choose to sell a
property you built with the intention of holding as a rental. Section 23-5 states thaarsiniha turnover of
supplies you make in the normal course of your enterprise, exceed $75,000 you reiestfordbST.
Section 185-25 excludes from the calculation of annual turnover the supply of a capitalBaslding the
property for rental then selling, is the supply of a capital asset and not inclulecaimiual turnover.
Section 118-15 excludes from annual turnover input taxed supplies so any domestienesd isaot
included in annual turnover.

Developers who hold to Rent

GSTR 2009/4, in a very timely fashion addresses the GST considerations when you buildyatpregker
but due to poor market conditions decide to rent it out for a while.

The problem is that during the construction period you would have claimed all the inpgstluaeki If a
property is used to produce domestic rental income then you are not entitled to cl@gTtback on the
costs of its construction.

Don’t panic, you do not have to pay the GST back straight away and you may only have tk @ayeoga
small portion if you continue to list it for sale while you are renting it outint@nd only renting it for a short
period of time and then putting it back on the market.

You do not have to worry about paying back any input credits until the first adjustment pedlodswiia
months after the first 30June after you claimed the GST and you only have to look into invoices for more
than $1,000 GST exclusive.

Now if you have taken it off the market completely and decided to keep it as aoeatalrfdefinite
period of time then you will have to pay back the GST. If, instead you are still hdltnggell or will at
least put it back on the market in the near future then you can use the followingaftsrdatermine how
much the GST you are entitled to keep.

Selling Price

Selling Price Plus Rent Received

So if the selling price is 950,000 and the rent received is $50,000 then you are entitlekaepstd5/100ths
or 95% of the GST so only 95% needs to be paid back. Note the selling price used has to be ety
sell it for in the current market.

If you are living in the property while you are waiting to sell it you cantisutesmarket rent in the above
formula. Adjustments do not need to be applied to costs associated solely with lselpngpierty such as
advertising it for sale.

Developers - When Can a House go From Being Taxaloa
Revenue Account to Qualifying for the CGT Discount?

If you have built a house for resale at a profit but have now decided to keep it as yorentaybe very
interested in PBR 90780 which recognises that you can actually changatulseo$the house from trading
stock to investment. This means that the profit on sale could qualify for the 50% C@&indlisc

There are also GST consequences of this change of purpose. These werercbesvstlash 191.
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If you change the purpose of holding the property from sale to investment you are aekavedsbld it
and then re purchased the property at its cost, thus transferring the profit @aerespital gain. Note you
can elect to transfer the property at its market value instead. This magelsearg if it cost you more to
build it than it is now worth. From that point onwards CGT will apply and the 50% discount ifaye held
the property for more than 12 months since you purchased the land.

PBR 90780 even gives you the option of, after changing it from trading stock to amanteshanging it
back to trading stock by the same method. This will also mean you are entitleaetofsine GST back but
probably not all of it because some of the adjustment periods may have passed.

Another interesting point that stems from this PBR is that the tenaniadlyaet director of the company
that owns the property. The ruling points out that while the interest etc will bledatible it will only be
up to the amount of rent received. Any remaining amount is to be included in the cost R4S& faurposes.
In other words interposing the company will not allow the director to negativehhgear her own home.

Caution here, this is a private ruling only binding for the person who applied and oncihedéi O has
answered a particular question but not addressed the possibility of whether theapmulPart IVA
(scheme with the dominant purpose of a tax benefit).

GST When You Sell a House You Built as a Rental

The following section references are provided to assist readers whose atdsamtadvising them that
they must pay GST if they sell a rental property less than 5 yearshafydouild it.

If you are not already registered for GST you are not required to do so justdogoa choose to sell a
property you built with the intention of holding as a rental. Section 23-5 states thaaninih& turnover of
supplies you make in the normal course of your enterprise, exceed $75,000 you retestfoedbST.
Section 185-25 excludes from the calculation of annual turnover the supply of a capitalBaslding the
property for rental then selling, is the supply of a capital asset and not inclutiedaimiual turnover.
Section 118-15 excludes from annual turnover input taxed supplies so any domestie@nesd rsaot
included in annual turnover.

Subdividing the Farm

Section 38-475 of the GST Act is intended to allow farmers to subdivide and transéétipairt farm to
another associated entity to develop it into residential blocks without any GSTpbgadge on the transfer.
One of the conditions of this section is that “the land is subdivided from land on which a fausingss has
been carried on for at least 5 years”.

That is an exact quote from the legislation. Now what do you think that means in regaed thev
farming must finish? | would have thought “has been carried on” means if youdwhd as farming land for
5 years at some time during the time you owned it then you were in. But not so aptmttdm ATO in ID
2009/131 where they claim that had the legislator intended a property that was no loth@eraigarm to
qualify, then the legislation would have said ‘was carried on’.

Now there are a few of flaws in my mind, with this argument.

1) The legislator would not have used the words ‘was carried on’ because the ATO woulthtree
tried to argue that if farming continued in anyway on any of the land then thadtiangdid not
qualify.

2) To say that the legislator intended the property to be used as a farm righthepaomt of
subdivision creates an almost impossible situation for the farmer so no one cdifyjdquae this
section.

3) If the legislator had a problem with there being a gap between the fggeriod and the
development period they would have set a limit as to how wide this gap would be.

Nevertheless we are stuck with this ridiculous interpretation so if you intemglth$s concession |

suggest you get your surveyors some gumboots for Christmas.

Probably a more workable solution, if you purchased the property before GST, would beddhedu
farm turnover to the stage where you could deregister for GST anyway.
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Before even considering transferring the property to an associatedrenkitthis through as there
are many GST and income tax concession that would be available to the origiaabbtire farm that
would not be available to the associated entity.

The Margin Scheme When You Develop a Block Where You
Didn’'t Claim Back the GST on Its Purchase

If you are considering developing a block of land to an extent that you are considered tosbegsbu
(Refer our How not to be a Developer booklet) then if you haven't claimed GST back omwitha purchase
of the land, you need to understand the margin scheme.

GST is 1/11 of the price you sell the property for, you will get an input credit for any GSPpapn
you development costs. The trap is if you didn’t pay GST on a council fee or ethpltrgelesperson who
was not registered for GST you will have to charge GST on the effective vayuadithéo the property even
though you did not qualify for an input credit on that cost. So you may sell a property for $110,00@eand ha
to send $10,000 off to the ATO this leaves you $100,000. If you have spent $60,000 on bringing the proper
into existence for sale but there was $5,000 in costs to which GST did not apply then youeitipig only
going to be $5,000 (1/11of $55,000) so the net GST you pay on the project is $5,000 even though your
profit is only $45,000: that is the GST ends up bein§ df%your profit.

Note the margin scheme can only be used if the original purchase was not subf&ttiiecause the
seller was not registered or the supply was under the margin scheme oritheatiyirchase happened before
GST was introduced or the purchase was not a supply subject to GST because it mastalésilding but
not the first sale since construction. The margin scheme does not apply if GSRppinto the original
purchase due to one of the exemptions such as going concern applying ie the propactyallgsa GSTable
supply but a special exemption was used to avoid charging the GST. The margin cahemly be used
with a house and land or land.

The margin scheme is intended to minimise the GST when the original purchase dilldetG®T. The
margin scheme cannot be used on any development costs even if no GST has been charmdeal ofTthe i
margin scheme is to make sure that the GST you pay on the sale is only on thebetargen the selling
price and the original purchase price of the property, if you did not have the benksfibwhg input credits
on the purchase of the land.

If you buy a property under the margin scheme then you are not dltowtaim any GST back on its
purchase but you are also entitled to use the margin scheme atheellyso it all comes out in the wash. . A
sale that is subject to the margin scheme must have anaigteement signed by both parties on or before
settlement for the sale, stating this.

If you purchased the property before GST was introduced, which*\Way12000 then you are entitled to
use the margin scheme when you sell it, even if the latter sale is of a uniti@n pbthe land (references
Section 75-15 GST Act). In these circumstances the margin is the différetmesen the selling price and the
market value at either"UJuly 2000 or the date you became registered, whichever is the most recent.

How Tax is Calculated on a Development

For all the background information on this topic refer our How Not To Be A DevdBopé&tet. This
article simply addresses the tax calculation when a property has been hblmhaes anvestment or business
premises but is later developed into vacant lots on a large scale or even onrassalall@hen there are
homes built on the blocks. In other words when a property changes to being a busthiagsstivak after
being held in a way that would mean CGT would apply to any profit made on sale pibérieal prior to the
development.

The profit made from the business venture will be taxed as normal income batr¢hgrevisions to
ensure you still get the CGT concessions you would have been entitled to if you hhe gotperty before
you developed it into trading stock.

The way the legislation works is basically, if normal income tax applie<d6d doesn’t. It is only if
you slip through normal income tax that the CGT provisions are considered. Thiseiagbie that if you buy
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a property with the primary intention of selling it at a profit then living thellenwt give you any benefit of
the main residence exemption.

But what we are looking at here is if you purchased with the intention of holdingrdaal alrgsiness
premises or your home but later changed your mind. Section 70-30 of the 1997 ITAA allothe ghoice
of taking the original property across to the business of development at itslaagihar its market value.
You want the value that the property is taken into the business to be the highest possibkieibecom
this point onwards that it will be taxed as normal income. So if the property has @dpnoxalue you would
want to take it across at market value. This will trigger CGT event K4 whpettifieally states at section
104-220(2) that the CGT event happens when you start to hold it in the business, so unlesishas lasen
completely exempt as your main residence to date, you are going to havestogagapital gains tax
without actually receiving any cash. This may encourage you to want tcetrdradfcost instead so the tax
on any profit can be delayed until you sell the property. This would be a verymasttybecause you would
be depriving yourself of the 50% CGT discount assuming you have held the propertgéortian 12
months, at this stage. If it has been held as business premises not utilising @GX4awvay deprive you of
the small business concessions such as the 50% active asset discount on top of the 50% Q@ &mtisc
then rollover relief or exemption up to $500,000 of the balance under the retirement exemptibis. rddy
mean just like the main residence exemption no tax would be payable anyway.

If the property has gone down in value then you would be better off transfeairop#t. Section 118-25,
in the case of transferring at costs allows any capital gain or loss to date scelgardied.

Becoming a Property Developer

If you have a property that you want to develop but until now it has been held as a rgnialbovn
home, there is probably already considerable capital growth. This aspdkns how this growth is treated
for tax purposes.

The first question is why did you buy the property? If it was for the primappgeiiof eventually
developing it, then you are gone, any gain from that point of purchase forward \eiXdinet as normal
income.

But what about section 70-30 and 70-80 that allows an item to change from trading stock t@imwastm
private use at whim. This is a relative new law so will override our traditiasal law on the issue and is
worthy of consideration if you had development on your mind at the time of purchase.

Now back to the question at hand what happens when you take a property that was purgbasédme
or rental and develop it. There are three possible catagories you coirtbfall

Merely Realising an Asset One off Profit Making Scheme  Serious dpeneht
ie cutting off a few blocks Business like but small ie specie ie units, townhomisgsex subdivision
CGT CGT, GST and Income Tax CGT, GST and Income tax

A more detailed discussion on this topic is in our how not to be a developer booklet available unde
freebees on our web site.

If you are merely realising an asset that was once a rental then tieatarent doesn’t change but if this
property was also entitled to your main residence exemption then you need tefbletagreserve it. You
would only be entitled to cover one of the properties with your main residence exewmpdi then only if it is
sold with a dwelling on it. A trick here if, before development, the property had beendudised by you
main residence exemption would be to rent it out. This would bring section 118-192 into play tfveresst
base market value at the date it was first rented out. This new cost basenbkdhes apportioned between
the blocks and selling one with a dwelling on it is now necessary. Careful, secti@t@2a&o0 deems you to
have repurchased the property at that date, so you have to wait another 12 montie t60§6tCGT
discount.

One off profit making scheme. This is when you are considered to have changed thefpuvgusa
you have held the asset but the development is not so business like that you producsttadirig this
case you rely on the Whitford Beach case of 1982 which divides the eventual profapitéd gains and
revenue in a very complicated formula that nevertheless manages to poategaiyn up until development
from normal income tax. The trap here is it may not protect your main resigblegroption if the property is
not sold with a dwelling on it so again it maybe better to rent it out and utilisers&tB-192 to reset the cost
base before development.
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Serious development is where your property becomes trading stock. The outcommelbarky defined
in section 70-30. You can introduce it to the business at cost but that is only a good outcomew it is
worth less than you paid for it. Instead you trigger CGT event K4 which deems lyaud disposed of it at
market value and the business to have purchased it at market value so from that pointamwngadsis
taxed as normal income but the K4 event will mean that any gain to date is taxethar@@iT provisions
whether it be the 50% discount or your main residence exemption. The trap here igeytugay your CGT
in the year you start the development even though you have not sold anything, so itdiffeguligo find the
cash. Nevertheless, it maybe safer to argue that your development atodatisg stock and utilise
section 70-30 because your rights are clearly defined in legislation asdgpaglying on Whitfords Beach
case which was heard before the changes were made to section 70-30.

From Property Development to Investment Property

Section 70-110 of the 1997 ITAA states that you can stop holding a block of land or buildadjregs tr
stock and start to hold it as a rental property or for private use even though yoal antgntion when
purchasing the block was to develop it.

Until this section was included in the legislation, an item of trading stocklwagsaconsidered trading
stock no matter how long you held it, its character could never change. There arg $oevadents still
around that back date to before this legislation that many people don’t realize lbrgyer the case.

All you have to do is simply stop holding it as trading stock and it will be consideregetbden acquired
by you at that time for its cost. There is a ruling about the GST consequeiageartfership making a supply
to its partners but that would be the case if the name on the title was changieg:dadiof a partnership
between husband and wife who where then going to hold the property together as allrévdtiyould be
happening is a change of purpose not a change of ownership. The change of purposen@IST credits
would have to be paid back. Deregistering for GST would also triggsathe paying back of GST credits
(section 138). Though it only applies to GST on invoices exceeding $1,000. Invoices ex&4e000 will
have to have their GST paid back if their adjustment periods have not expired. Ifivo®EH01 to $5,000
have two adjustment periods. So their adjustment period does not expire until twdtegeaing dirst 3¢ June
after the BAS in which the GST was claimed. Invoices for $5,001 to $499,999 have 5 adjustiodat @ér
course the amount of GST you pay back will increase the cost base of theymidecause the cost
currently recorded in the accounts would be the net of GST amount.

Scrapping When You Demolish the Whole House

In ID 2010/35 the taxpayer demolished a house that still had some building deprediatoridan.
Generally when an item included in building depreciation is destroyed a full amediate deduction can be
claimed for any remaining unclaimed building depreciation on the originabttst item.

It gets a bit messy when the whole house is demolished, because, for, thereergouldn’t have been a
tenant in the residences at the time, so is it a rental when it is destroyed?

The interpretive decision states that section 43-40(1)(c) can only be dattisGeentity has used the house
for any purpose since it was last used by the taxpayer for the purpose of producirey ikbdortunately for
the taxpayer in ID 2010/35 he or she moved into the house just before it was demolished in tedeitto c
out and organise the demolition so absolutely none of the remaining unclaimed buildirgatiepre/as
claimable even though it had been a rental before the taxpayer startet izsipgvate purposes.

GST and Transferring Land Between Co Owners

The catch when you subdivide land, build a duplex or townhouses with a business partnessithatga
you jointly owned the original property, then all of the lots or units are going to bly jmmed by you both.
If you transfer the titles around so that you each own particular propertiesiuadiy, then you are making a
supply to each other and this may well be subject to GST.

The first question is whether the activity is an enterprise and then whethee yoyartnership or merely
co owners of the property. In technical terms the word partnership in thie arttin the relevant ruling
GSTR 2009/2 refers to a general law partnership which is a business eate@wiswners is referring to
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something less, i.e. not a profit making motive from selling the property. A non pakithgnrmotive, from
selling, would be when two people buy and develop so they can have a home or rental paoperty e

If you are in a general law partnership it is the partnership that is supibligimdnole property to you not
just the other partner’s share. So GST would be payable on the whole value of the ppopsiiyy(reduced
by the margin scheme). Mere co owners of property would only have to pay GST @ctioa fof the
property transferred and that is only if they are required to be registei®@&iowhich quite often would not
be the case for mere co owners because the property is not part of their normat sorlogie turnover is
under the $75,000 threshold.

It is all about your intentions. That age old question of whether you are mataslygean asset or in
business to make a profit. A general law partnership is about a profit making venturgowspufchased
the property to hold as a rental or your home you would not be in a general law partnetshigasis
passive investment income. But if you then go into a business by demolishing thamdriallding
townhouses you are into a profit making venture and GST would apply if you sold the towrrathusethan
continue to hold them as rentals. Selling vacant blocks of land can sometimes be consddyeckatising
an asset rather than a business but only if your original intention when purchagingpémy was not to
subdivide. Our how not to be a developer booklet (in the freebies section of the web sitepdigwis
ATO'’s jagged line on when it thinks you may have crossed over from merebingahn asset. This topic is
also discussed in MT 2006/1.

All we are looking at here is what happens when you are dwngthan merely realising an asset and
you want to take away from the project, properties in your individual names ratheughaellj off to the
public. Remember the most common outcome would be for the partnership to sell to the plblooer
owners to keep the units for rental or private use. We are now really just lookieguaitisual circumstances
of when the development is business like ie profit making (must register for &§a&neral law partnership
but for some strange reason the partners decide to transfer the propedtdedst some of them) out of the
partnership and into their own names. In the particular case that led to thesaasiidicitor decided to
transfer the titles around between the owners before the propertietherien sold to the public.

Let’s consider a town house development which is business like with a profit metitlee partners will
take away a townhouse each and sell the rest to the public. For GST purposesstipplig lay the
partnership to the partners so the partnership must charge the partners GSfor iNcoene tax or CGT
purposes the partnership is not even recognised as owning the property, the individeed peg, let’s not
even go here at this point but it is suffice to say do not apply the GST principals hageihcome tax issues.

The GST effect of the partnership being the transferrer is that even thoughtoeerpaght already have
their name on half the title, when the townhouse is transferred to them GST would be psgyakl
partnership on the value of the whole townhouse (though the margin scheme maybel stlredace the
GST). This is an important reason why you need to avoid being considered a gengaatriavghip if you
don’t intend on selling the property.

The very fact that you don't intend on selling supports the fact that there is nota geneartnership
anyway. Paragraphs 79 to 85 of GSTR 2009/2 recognise that two people can come todether t
development with different purposes in mind. If in this case you were the one buildificataigbe other co
owner was building to live in then you really have to look at the one property as twatsegssets. The first
sale of a new residential property is subject to GST but not any subsequent ore# isndebstantially
renovated. So if you received half the property from the other co owner with no GST begeyldierause
they weren't registered then when you sell only half the property is beingosalekffirst time so only half of
it would be subject to GST. The trap is when you transfer your half of the live in coowraperty to them
you will have to charge GST because you built that half with the intention of meakirajit as part of your
enterprise. So in the end the full GST is paid. Half of the value of your unit on therttaribfeother co
owner of half of their unit and the other half of the GST is paid (on half the value of yguwhaeit you sell
to the public. You only charge half the GST on this latter sale because only half tisebemii sold for the
first time. The other half was sold to you earlier by the other co owner with neiz®8jed because they did
not have a profit making motive so they were not required to be registered for GST.

A joint venture is a different situation to the partnership discussed above though GSTR €%t
transfer should still be a taxable supply despite subsection 51-30 stating &maffer tto joint venturers is not
a taxable supply.
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Don't forget if you are not already registered for GST and the units are hao lin@ sold as part of your
normal business turnover then their sale will not force you to register from @&lideeyou taxable supplies
from your normal turnover are not over $75,000.

Saving Tax on Your Investment Property — The Book

“Every investment property tax-related question you've ever wondered about is ad$wee and — perhaps
more importantly — the ones you didn’t think to ask but should have! For property investors who want to
refine their strategy for maximum gain, this resourceful handbook will make a great constpahamm{
Eynas Brodie, Editor, Australian Property Investor magazine.

Combining Noel Whittaker’s easy reading style with Julia Hartman’s mindimghattention to detail was a
major challenge but made it to the book stores. You can also purchase it online ip:going
bantacs.com.au/book_savingTax.pfhe cost is $29.95 plus $5.95 postage — tax deductible of course!

Ask BAN TACS

For $59.95 aAsk BAN TACSyou can have your questions regarding Capital Gains Tax, Rental Properties
and Work Related Expenses answered. We will include ATO references to supporichusion.

Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/freebies.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBls

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet
but it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the
time you read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to
issues you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice as to your particular circumstances.
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