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HOow NOT TO BE A DEVELOPER

SUBDIVIDING THE FAMILY HOME, BUSINESSPREMISES OR FARM

Warning — Parts of this booklet have had to be re written evebefore it was finished due to changes
in the law or ATO rulings. This booklet contains bo many hot topics to remain up to date for any
length of time. Section numbers and rulings are atays quoted so it is not hard to check whether ther
has been any changes. Please make sure you aska@&gssional to do this for you before you act. We
take no responsibility for any action you take as a@esult of reading this booklet as it is only a gule and
professional advice on your particular circumstancs is also required.



Important — This booklet is simply a collection of Newsflashrticles relevant to how not to be a
developer. The articles are transferred from Newddsh into this booklet so it is best read from théack
page forwards to ensure you are reading the latestrticle on the topic first. Note that the information
contained in this booklet is not updated regularlyso it is important that you seek professional advie
before acting on it.
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Introduction

This booklet is not for developers who reglylaubdivide land. It is only intended for peoplido have
purchased the land for some other purpose andr@vealecided to subdivide it. We address how tgpkhe
whole transaction as the mere realisation of aatas®sl not change over to the business of devejdpird.

If the transaction is the mere realisation of aseashe CGT provisions apply rather than normabine tax
law. If you have held the property for more th@months being taxed under the CGT provisions atithe
very least halve your tax bill. If you can retdlre asset’s status as an active asset in a busmaswill

further be able to reduce your tax bill, possibbywtt to zero. So read up there is some real taxgsvo be
made with careful planing.

There are also GST considerations in develofang regardless of whether normal income tax o CG
apply. The GST ramifications can be reduced inesoases by the use of the margin scheme.

The primary consideration in determining how yave taxed on the profits on the subdivision igstwour
intentions were when you purchased the land. Qfs®it is up to you to prove what those thoughtsew
What can you expect from a tax and welfare systeat is based on who you have sex with and how
regularly. So watch those thoughts.

In the following reference will be made toether a profit is capital or revenue in natureit i revenue
it will be taxed at normal tax rates. If it is dabin nature CGT applies, so if the property bagn held for
more than 12 months CGT concessions will apply.
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The income tax issues

There are three possible outcomes:

1) Merely Realising an Asset — You did not buy witeimtion of resale at a profit and you are just doin
enough to prepare the property for sale at thepgrest. CGT applies

2) An Isolated Business Transaction — You did not theyproperty with the intention of resale at a prof
but to use in a business (ie Farm) then later ydndiside and sell the land but it is not in theipedy
course of the business. CGT and Possible ActiseiXSoncessions.

3) Property Development — The land is held (TD92/12é¥¢n if not initially purchased for the purpose of
resale and a business activity which involves degaln the land has commenced. The activity of
subdividing has blown out to a business activitthea than merely realising an Asset. This is not
covered is this booklet other than to explain winattto do. TD92/124 was amended to change the word
acquired to held which signals the ATO’s opinioattleven if you did not purchase the land with the
intention of reselling it at a profit you can atnsetime change your mind and commit it to this psgo
and so be taxed at normal tax rates on the prBbttunately the courts have taken a very narreaw\of
when land purchased without the intention of resdla profit can become part of a business and thus
subject to normal income tax rates.

Crossing the line between CGT and normal tax

If you buy a property with the intention of magia profit on its resale or you at sometime contivat
property to a business of selling land for profétiler than merely realise an asset) you are ibtiseness of
trading in property. Even if you purchase a properth the intention of developing it for resaleaaprofit
and for some reason the project is abandoned, yeustl liable for normal tax on the resale of the
undeveloped land.

If you did not originally buy the property Withe primary purpose of resale at a profit ingportant that
you don’t cross the line to making the propertyt pdia business venture. You can have bought pepty for
some purpose other than resale at a profit butobsidered by the ATO to have changed that purpode a
commenced the business of development. If yoardss the line and take a property you did not lpase
with the intention of resale at a profit, yet pinito a business of property development, nor@alrates will
apply to the business’s profit. But you will betidad to bring the property into the businesstatmarket
value when the business commenced. This way CATapply to the gain up to the market value of when
the business commenced. So at least you willlgeQGT concessions on some of the profit.  If goe
going to get caught here, consider making the mbstby transferring the property to a more taxautaged
entity or person.

To not cross the line and ensure that tloditpon the sale of the property is taxed undex @GT
provisions it is important that your activities preparing it for sale amount to no more than theeme
realisation of an asset in the most profitable aag not the start of a business.

Some examples

The following are reasons you may have paseld the property other than for resale at a paoifit a
discussion on some of the tax issues:

Purchased To Use As Your Home:

This section assumes that the property iscBahes or less, you have owned it for more thama@ths and
you have only used the property as your home up tinet subdivision. If the property is larger amdhas
also produced income while you were living thera, yneed specific advice and should read the exafaple
farms.

The property would normally be exempt from keecause it is your main residence. But this Ig dryou
sell it as a home. So if you cut a block off aetl & there will be no main residence exemptiomldbecause
you are not selling your home. Your exemption wlotgmain with the block your home is on. Here is
another trap, if you demolish that home and setlan& land you will completely lose the main rescken
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exemption for the whole time you owned the properfyo qualify for the main residence exemption ¢her
must be a dwelling on the property at time of sddeugh this can be a caravan. If you sell vatamd after
demolishing your home you will be up for CGT onfh@ssuming held for more than 12 months) the
difference between the price you paid for it plusts and improvements less the selling price. olfi y
purchased the property after"™@ugust 1991 you can also reduce the gain by tis¢ @brates, insurance,
repairs, maintenance and interest section 110-25.

If you are a builder or developer by tradd &ou start to cut up the family property you arerenlikely
than other professions to be considered applyiegptioperty to a business. Other professions sididgy
their own home into a small amount of lots wouldvieey unlikely to be considered to applying thepgady
to a business rather than merely realising an .as§hbugh to play it safe don't sell the blocks ramif,
organise this through a Real Estate Agent.

If you are subdividing your home block and yminot normally develop land or build houses yeadto
limit your activities to the extent that you wilbhbe considered in the business of developindgtte. If you
simply apply to council for approval of the subdian, and sell your home together with the landaR
hectares, to a developer you will not pay a certinbecause of your main residence exemptioryouf cut
the land up yourself, you are starting to get imedl in development activities and you start to sroger to
business operations. You will be subject to taxeach block you sell other than the one with younamn it,
but the tax will be at least half if you can stayhw the CGT provisions because you are mereliisiag an
asset rather than starting a business operatiore Metail on this is in the section Are You MerBlgalising
an Asset? You should be safe if you simply do mgthinore than what the council requires under the
conditions of the subdivision (ie water, roads) #meh engage a real estate agent to market théologsu.

To Run aBusiness On:

This is the best outcome as with careful plagnhe gain can be completely tax free if it gisedi for the
capital gains tax small business concessions. hBnhasis it would be a major tax blunder to take t
development too far or be found to have purchakedldand for resale at a profit or have transfettesl
property into a business of developing land andgnfleing taxed on a revenue basis. Farms arassied
later, this section is devoted to business prentisgsare later subdivided.

To qualify for the small business concessipms need to have a turnover of less than $2 milliogour’s
and your associates’ assets to be less than $i®mahd in some cases satisfy a controlling indigldtest.
The following only addresses the ramificationstfoe land and buildings not the plant and equiproenit.

The property also needs to pass the actset &éasst. The property must be used at leasohétie time it
was owned or 7 ¥z years whichever is the shortesbghe A property would not be an active asset ivas
used to derive rental income unless the rent wesived from an associated (common ownership) bssine
For more details on how the active asset rules wafde to the section titled Active Assets Conoassi

To Rent Out Domestic Accommodation on the Land:

If you buy land with the intention of building arne on it to rent, when you eventually sell, thefipgamn
the sale are a capital gain and subject to the 6@ discount if it is more than 12 months betwdentime
you agreed to purchase the land and the time ymeddo sell the house and land.

Steele’s case created the precedent thaesttean be claimed as a tax deduction while yod laold with
the intention of building a rental property on it.

Be careful here if you sell a home you buwilithout first using it as a rental for at leasté&ays GST will
apply to the sale if you are already registeredd&T in the enterprise that owns the home. .oif re not
registered for GST the sale of a new rental prgpariess than 5 years will not force you to beistayed
providing of course you can prove that you buil firoperty to rent not to profit from its resalelhis is a
little known point so here are the references:

Section 23-5 states that if the annual turnovesugiplies you make in the normal course of yourrenite,
exceed $75,000 you must register for GST.

Section 185-25 excludes from the calculation ofuahturnover the supply of a capital asset. Buogdhe
property for rental then selling, is the supplyaafapital asset and not included in the annuabtien
Section 118-15 excludes from annual turnover ingxged supplies so any domestic rent received is not
included in annual turnover.
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To Farm:

Just being a farmer does not automatically mearldping the land is capital rather than revenueature
In Crow v FC of T 88 ATC 4620 the profit a farmerceived on selling 51 portions of land was asséssab
revenue because his intention when buying the prppes to make a profit.

Out of all possible reasons for purchasingaperty you are subdividing, using it as a farnbosiness is
the most tax advantageous. If you can convinceAfh® that you purchased the property to farm, ot t
subdivide you may be able to eliminate all tax frdm transaction by using the active asset cormessi
These are discussed in more detail in the sectioraaiive assets. The best concession is the 15 year
exemption. If you purchased the property over #ary ago, farmed it for at least half the period of
ownership or 7 % years and the development is melaborate that you are considered to be in tisenbss
of developing land, you don’'t need to pay any CGT.

Another advantage of this method is you dohate to offset the gain against your capital Issgst so
they are still there for your future benefit. Towner or owners must also retire (a state of mthdh the
profits are completely tax free.

If you miss out of the 15 years do not despaicareful combination of the remaining small hass
exemptions will give you almost as good a restlar example combine the retirement exemption with t
50% CGT discount and the 50% active asset discnohtyou will pay no tax but 25% of the profit mased
to be contributed to super if you are under 55 yad#rage. This will not be taxed in the hands e t
superannuation fund.

Most farmers would already be registered f&TGor the farming enterprise so they will havectarge
GST when they sell the lots. Read the sectiorhemtargin scheme to minimise the impact of GSTyol
were not registered for GST when farming, you nieethake sure you do not fit the definition of eptése
when developing the blocks. In other words doer’'tdio business like.

An idea may be to reduce the farming busikesen to where it has a turnover of less than $bgDthe
farmer can de register for GST, but still be inibess so be entitled to the active asset concessigttined
above. You could also consider ceasing the basiimeorder to deregister.

There are further concessions that allow fasntersell their farm as a going concern or to aoeste or
another farmer with no GST being applicable.

Building a Spec Home;

GSTR2003/3 states at paragraph 10 “The sale ofrasigential premises by a registered entity incigrse

or furtherance of an enterprise it carries on, sxable supply for GST purposes.” Unlike the aéptroperty
situation discussed above if you build a spec hissale is part of your normal business turnoweit svill
cause you to be registered for GST. Section 9)2®@(lincludes as an enterprise an adventure ocezann

the nature of trade. An adventure or concern neg lone-off transaction that is not a continuousirnass
but it must have business like characteristicsetadught. So if you did not build the propertyédl, but only

to rent, then when you sell it, it is not part afi@mal sale in your enterprise of rental propsréad as such
does not force your taxable supplies over $75,004l] you are involved in is domestic rentals, yaxe not
required to be registered for GST. Even thoughdhle of the house would be the first sale of a new
residence and therefore subject to GST you areagdtered for GST so you are not caught.

If you buy land with the intention of buildirghome on it to sell then the proceeds of the a@enormal
business income, the 50% CGT discount is not availe you and GST will apply. You are entitledctaim
GST credits for the cost of building the home amdcpasing the land if it was not purchased under th
margin scheme. As your buyer is unlikely to béhi@ business of buying and selling houses thelynatl be
able to claim the GST back.

Vacant Land:

TD 92/127 & TD 92/126 - if a property is acquiremt flevelopment, subdivision and resale at a pbofit
the development is abandoned and the land istBeldale is still in the business of property depeient so
the proceeds taxable as normal income. This icdlse if the land is as an isolated transactiopaor of a
property development business because it was paedifar development or subdivision.

On the other hand if land is purchased with thentibn of building a house, farming it or constimgt
business premises CGT applies to the sale procedHus.only problem being proving that your intentisas
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not profit making by sale despite the fact you meagried out the activities you intended. Thisiaiion gets
worse if you develop or improve the land in somewafore selling.

If you purchased the land for use in a busireesd you actually used it even though it remawechnt
land (ie parked trucks on it) you may be able todhé¢ from the Active Asset CGT concessions disedss
later.

Active assets concession

This is only applicable if the land was not purathsvith the intention of resale at a profit, it wasned by a
business or an associate of a business and wadlactsed in the business,

If you farmed the land or used it in a besm utilising the active asset rules, in sectiah ddn take your
tax payable down to zero.

Before any of the following apply you will retgour assets to be less than $6 million or hatereover of

less than $2 million. The property must also béative Asset (Section 152) that is used in theress for
at least half of the time it was owned or 7 %2 yeand if the business ceases it must be sold withimonths
of the business ceasing though the ATO has sonceetisn here. The property would not be an achisset
if it was used to derive rental income, unlessrérg was received from an associate that usedaitansiness.
The following only addresses the ramificationstfoe land not the plant and equipment on it. .

a) If you purchased the property over 15 years agopser 55, retire when it is sold, have farmed or
used it in a business for at least 7.5 years amdd@velopment is not so elaborate that you are
considered to be in the business of developing, lsgod are home and hosed you don’t need to pay
any CGT. Another advantage of the 15 year congessiyou do not have to offset the gain against
your capital losses first so they are still theveyfour future benefit. The owner or owners mesire
(a state of mind). This would certainly be worttfor the profits to be completely tax free.

b) If you miss out on the 15 years do not despairrafeacombination of the remaining small business
exemptions will give you almost as good a resibr example combine the retirement exemption
with the 50% CGT discount and the 50% active adisepbunt and you will pay no tax but 25% of the
profit may need to be contributed to superannuafigau are under 55 years of age. Despite itsenam
you do not need to retire to utilise the retiremexémption. Assume the gain on the property was
$100,000 the 50% CGT discount would reduce thi$36,000 and the 50% active asset discount
would further reduce this to $25,000. Placingrémaaining $25,000 into superannuation would mean
that the whole $100,000 is received tax free. 28,000 is not taxed in the hands of the
superannuation fund but you will have to be attl&sbefore you can touch itCompanies are not
entitled to the 50% CGT Discount and the use of30% Active Asset Discount creates problems
when the asset is owned by a Company. In Diseratio Trusts the CGT flows through to the
beneficiaries so is treated the same as an indilidu

All the benefits in a) and b) above are onkgikable if you stay within the CGT provisions raththan

enter into the business of property developing. tifese effectively mean that you will pay no taxtba
profit it is worth dotting your i’'s and crossing yot’'s. Also read the section dvierely Realising An Asset
Make sure you get professional advice before you ac

Determining whether you purchased the property forresale at
a profit or some other purpose

Good stuff, this keeps the lawyers inrtBMWs. It is simply a question of fact what yoitentions
were but the circumstances surrounding the eveass support your claims.

Whether you purchased the property foaleeat a profit is a question of your state of matdhe time.
The trouble is proving that was your state of mirild. Case R25 84 ATC 224 a group of taxpayers bbugh
land to resell at a profit, which they did 13 yekter. One of the taxpayers argued that his tiderwas to
build a factory on the land not re sell it. Theudaid not accept this. Be careful to have evideaf a well
researched viable use for the land other than dpuwetnt. You will also need to have a reason fllingethat
doesn’t contradict your original intention.
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It is very difficult if you are a buildeo tclaim that you purchased a property with an itb@nother than
developing it and reselling, especially if you blugl spec home. In case R51 84 ATC 392 a builder lwiilt
a block of flats and leased them to tenants foe&y was still assessed as revenue on the profiteosale.
TD 92/135 states that even if a builder builds enb@s a spec but then decides to live in it heheris not
entitled to the main residence exemption or the &84 discount because it was built with a profitking
motive so is taxed as normal business income.

If you inherited the property or receivedad a gift you are in a good position to argue ttoat did not
acquire it with the intention of resale. Caretutjficially organising this has lots of other pteims not least
of which in the case of inheriting is possible marrdharges. Gifts between husband and wife aikaynito
have a purpose other than a tax benefit, due tothaality of marriage, so will be caught by PafAlor will
simply be considered that whatever purpose themaligpouse purchased for applies to the spousivieg
the gift.

Are you merely realising an asset?

Even if you can pass the test that you didbuy the property with the intention of resaleagirofit, you
still need to be careful not to cross the lineatét applying that property for a business makiagppse. If
you are considered to have changed the propenty $mme non business purpose to the business wigsitl|
for a profit you will be taxed as normal income amy profit made between the market value at the tn
change of purpose and eventual selling price. Wdlualso be up for capital gains tax on the cdpgain
made on the market value at the time the propeztaime part of the business of property development.
Accordingly, the property will be introduced to thasiness as a cost at the market value at the tiiine
actual calculation of the tax is far more compleart this if you do not change entities when comngtthe
land to development. It is also date sensitiveiaradfected by whether the property is an isoldtadsaction
or trading stock of a developer. Details are notuded here as it is not within the scope of tlusklet. This
is just a warning not to crunch your numbers withibaving a professional calculate the tax constdera.
The actual committing of the land to a businesthersubdivision do not trigger a CGT event ie gateea tax
liability. So the CGT is not payable until the dars actually sold. But if you transfer the lamdanother
entity for development CGT will be payable in theay of transfer.

If you want to be completely sure the transacwill only be treated as a mere realisation mfagset and
you can prove the purchase was not for profit ngkig resale, don't turn a grain of soil until yoavie
received council approval for the sub division d@hen sell the land for its market value to anothetity.
Note if you take this line of action the new entityll have buckly’s of arguing it was merely reatig an
asset and will pay full tax on all future profitedause they are revenue in nature. Professiomaieashould
be sought on the nature of this new entity to misérthe tax consequences, depending on your particu
circumstances. If the council require you to utalexr work before the subdivision will be approved yave
a real problem getting the market value to a defigaute. In Case W59 89 ATC 538 it was decided tha
property became part of the business when thesksvetarted so market value at this time could ndude
the fact it was subdividable but there is hope I 97/1 which says the market value should incltide
highest and best use including the potential oeahbeing given for subdivision.

Factors that suggest you are merely realismgsset rather than operating a business include:

1) Whether there is another valid purpose such aalrenfarming that was viable at the time and that

this was actually carried out.

2) How quickly you resell the property. The longeuyown the property the more likely it is that you

held it as an investment rather than for use irbtisness of property development.

3) A valid reason for changing the use of the lanblemg too ill to continue to farm it.

4) Attempts to sell the land undeveloped that haedail

5) The owner of the property is not a developer, esthte agent or builder by occupation.

6) Don't go transferring the property to a new entdythe development.

7) Many factors inherent in the development itsetftsas:

a) The significance of the development costs compaiidid the value of the undeveloped land.
The more money borrowed to finance the developrieninore likely it is to be a business.

b) The size of the development.

c) The business like nature of the activities, aveiterheads and employing staff.
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d) How involved the land owner is in the process. [Eaample the difference between
Cassimaty’'s case and Stevenson’s case (refer balowyl be summed up by the fact that
Stevenson made the mistake of being actively irasbiw selling the lots where as Cassimaty
left the job to a real estate agent.

e) The more stages the development is done in the ot appear to be a business. This can
be countered by developing on the basis of neegjp@y debt or finance living expenses.

f) The amount of works required for the land to bedstiled. To this end it may be more
advantageous to pay a contribution to council to ipukerb and channelling rather than
undertake the work yourself. Or paying a develdpdake responsibility for all of the works.

g) Don't quit your day job.

h) Don't estoppel yourself by trying to claim a taxddetion for expenses such as interest and
rates while the development is taking place.

Examples of the points made above can be found
Stevenson v Com. of Taxation 1991 29 FCR 282Profit on Subdivision of Farm Taxed as Normaloime
446 acre farm owned by family since 1904. 26 aingle block sold 1965. 360 acre block sold 1971.
Another 35 acres sold when taxpayer reached 7@. bélance was later subdivided and attempts masiellto
it with development potential. Council requiredteraand Sewerage. 180 blocks subdivided finance by
considerable borrowings. Development done in §esta The taxpayer was very involved in the develenqt
right down to selling the land himself rather thappointing an agent. The taxpayer had no previous
development experience.
George Casimaty v Com. of Taxation 1997 1388 FCA 4®-97- Profit on Subdivision of Farm Capital
Purchased 988 acre farm from father in 1955 anklefaforgave obligation to pay for the land. 1956
purchased 40 adjoining acres to build a house.3 £86ld not sell the property for enough to covebtd. In
1965 diary farming became uneconomical. 1967 t691@rought effected. 1972 tried to sell the whole
property to state housing department. Rural madegiressed so continued farming. lll-health argh hi
interest payments forced taxpayer to sell off ¥ lot 1975. More financial problems lead to second
subdivision of 10 lots in 1977 for which Councibfjrered roads, water and fencing. More financialgbems
in 1983 so 9 lots subdivided included water, roadd fencing. 1988 13 lots roads plus gift of 2taess to
son. Council required roads, water, fencing araniing a creek. 1992 16 lots water, fencing aretiso
1993 19 lots. lll-health suffered from early 1971flg continued to live on the property and farma ithird
remained un-subdivided. Properties were sold lBabestate agent.
ID 2002/483 — Is an interesting example of when the ATO warttedrgue the other way because the
property was sold at a loss. The taxpayer’'s spoas®leted a Real Estate course and they clainsdlib
property was purchased for development. Meeting®weld with real estate agents and project lnsildet
the local council was not consulted regarding asfrictions effecting the viability of the projemdr was a
costing analysis done before purchase. When thttngowas done afterwards it indicated the propess not
going to be profitable so the taxpayer sold th&l lanimproved. The ATO concluded a profit motivesico
not be readily drawn from the facts and that theggqut was approached in a haphazard way with bittevity
from the taxpayer.

What if your activities amount to carrying on a busness?

If you didn’t initially purchase the propenith the intention of resale at a profit but novelféhat your
activities go beyond the mere realisation of arias®u need to get professional advice. It ipartant that
you get this advice as soon as you feel there neay thance you will go beyond merely realising ssea
There are strategies that can reduce the tax coesees. Usually this involves selling the propéota new
entity before you go beyond merely realising argefis But the advantages of changing structure teebd
weight up against the stamp duty expense.

The cheapest and most straight forward meihtal transfer the property to low income familgmmbers.
Note transferring to just one member may mean #reypushed into a maximum tax bracket by just a few
sales in one year. There is also concern reganditagning control of the property, the possibildf this
person being sued and their level of debt. Botthe$e problems can be solved by the use of aetiiscary
trust that can choose who receives the profits gaah
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Do not transfer the property into an estditdd entity that may have problems. For examptienguthe
property in to a company that is already tradingl i@ave the property vulnerable if someone sues th
company regarding the already existing business.

A company may be the answer due to its texad30% but when you take the money out of themany
you will have to top it up to your marginal rat®0 not use a company if there is a chance thatoartlge
activities will qualify for CGT rather than normialcome tax as companies do not get the 50% CGDuligc

Superannuation funds only pay 15% tax on ireamd 10% on capital gains. Once the member is@ver
and the fund in pension stage the tax is zero. 8wguperannuation fund can only borrow in limited
circumstances and can only purchase businessnaany from an associate. Superannuation funelsar
allowed to run a business so if you are doing bieisause the activity is becoming business likesadd the
superannuation fund won't be allowed to do it amgyw Though a joint venture structure may overcome
these problems.

Subdividing pre CGT land

Assuming the profit on the sale is capitalngture, no tax should be payable on the sale ofaheé
because it was purchased befor® S@ptember, 1985. Section 108-70 states that ireprents to pre CGT
land will be considered a separate asset fromdhd If they exceed the threshold and exceed 5%ef t
capital proceeds. In 2004 the threshold was 8I74,it is indexed each financial year. Improvetaaran
include most development costs including removalt&ins from the land. In TD5 the ATO states that
improvements that do not actually touch the lanchsas council fees for re zoning are included. IOn
2002/387 the ATO state that the threshold and S¥weigply to each individual block sold so it isikely that
development costs will trigger a separate asset tte land that is post CGT so subject the CGTyolf put
building or structure on pre CGT land it is autoicedty considered a separate asset from the lagardéess
of its cost, section 108-55(2).

GST and subdivisions

GST should also be taken very seriously wil@ing your costing as GST is not a tax on the pimik
1/11" of the selling price which may well be all youofit though you will be allowed input credits.

MT 2006/1 is the ATO ruling on this topic atlie short answer is, GST is unlikely to apply iéth
subdivision is not considered to be a businesswéldping property and the entity that owns thepprty is
not already registered for GST.

Section 38 (1) of the GST Legislation stdlest; an activity, or series of activitiesdone in the form of a
business or in the form of an adventure or congethe nature of trade, would be a taxable suppiyess
specifically exempt. So, a one off subdivisionlarid, if done in a business like manner, can bgesulo
GST. This means that the sale of the blocks isqiahe business’s turnover and as that is mae $v5,000
pa you are required to be registered for GST amdgehGST on each block.

While a one off transaction in the nature diusiness can be caught by GST, the mere realisafian
investment asset is not subject to GST.

The first sale of a house and land is subedEET if it happens within its first 5 years ané thwner is
registered for GST. But if the owner is not in thesiness of building or developing, the propestyot part
of the normal turnover so it will not push theixahle turnover over $75,000 so will not force thtrbe
registered. If your turnover is bound to excee#l,8@0 you must register for GST and charge it a édock
but the sale of the blocks is only included as péstour turnover if you are considered to be ia business
of developing or building houses. If your turnover the year is only domestic rental income whiclmot a
taxable supply the sale of the rental propertyasin the normal course of your business so yoxalike
turnover is under $75,000 and you do not have ¢ister for GST or charge GST on the sale, evehef t
house is less than 5 years old.

When You are Caught for GST:

If you are already registered for GST becdahsdaxable turnover of the business entity thatothe land
exceeds $75,000 you cannot avoid the GST. If yexeldp the property to such an extent that youeplac
buildings on the land you will be subject to GST tbe blocks. If you purchased the property witb t
intention of subdividing right at the start you Méalso be subject to GST.
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Factors that suggest you did not buy the propeitty the intention of developing it.
1) Whether there is another valid purpose sudiestsl or farming that was viable at the time dmat this
was actually carried out.
2) The length of time you own the property.
3) A valid reason for changing the use of the lenbleing too ill to continue to farm it.
4) Attempts to sell the land undeveloped thatfaddd.
5) The owner of the property is not a developes| estate agent or builder by occupation.

GST will always apply if you build on the land sell. MT 2006/1 at paragraphs 273 to 276 gmes
example where a taxpayer buys a waterfront progerbuild a duplex and live in one side and sedl dither.
GST applied. In paragraph 284 to 287 a couple adraolish their home split the land in half and duwo
new homes to sell are subject to GST. In parage&dhto 296 a subdivision of 9 lots, without builgs and
utilising an existing road was not subject to GST.

The area of uncertainty is when you subdivatel into vacant lots, that has been used as paw
farm, home or rental property. The subdivisioswéh properties can be considered the mere reafisaftan
asset (not subject to GST) by presenting it foe sadder the best possible circumstances ratherlidan a
business that is subject to GST. If you are pakpmegistered for GST in a completely differentsiness
and you are subdividing land unconnected with tigiriess you may still not have to charge GST if gan
fit within the following

It is all about how business like the subslom is. For example GST would not apply to aingtin half
of a 2.5 hectare block because the owners, whdhiee, are having trouble maintaining it. Theptowue to
live in the house and just sold off the vacant laiitie only thing they needed to do was apply tancd, no
physical changes needed to happen to the land.th©mther end of the scale GST would apply to the
subdivision of a 500 hectare property, on whichdhaer was not living, into over 30 lots where reashd
services are a major work done in a business #kbibn.

MT 2006/1 relies on established case law terdene when a development would be caught as iadas
for income tax purposes. So the points made badknthe heading of Are You Merely Realising An étss
apply. The following factors are relevant in calesing if you have crossed the line to being a ress.
Though several of these elements are usually negesbe considered a business
As per MT 2006/1 paragraph 265 —

1) There is a change of purpose for which the liangeld (ie you move off the land to subdivide eath

than just subdivide part of it)

2) Additional land is acquired to be added todhginal parcel of land

3) The land is bought into account as a busingssta

4) There is a coherent plan for the subdivisiothefland

5) There is a business organisation — for examphanager, office and letterhead

6) Funds are borrowed to finance the acquisitiosubdivision

7) Interest on loans claimed as a business expense

8) The land is developed beyond what was necessagcure Council approval for the subdivisiord an

9) Buildings are erected on the land (fatal)

Other Factors from Income tax law that point toltlisiness of property development
1) The significance of the development costs coegbavith the value of the undeveloped land and the
more money borrowed to finance the developmenitbee likely it is to be a business.
2) The size of the development.
3) How involved the land owner is in the processgdon’t give up your day job.
4) The more stages to the development the mordliappear to be a business. This can be counteyed
developing on the basis of need to repay debihanfie living expenses.
5) The amount of works required for the land tashbdivided. To this end it may be more advantageou
to pay a contribution to council to put in kerb afdhnnelling rather than undertake the work yotirsel
Or pay a developer to take responsibility for &ltree works.
In paragraphs 297 to 302 of MT 2006/1 a 13ldbdivision the first time and then a furtheuBdivisions
were still not subject to GST because of the urggsibnal process, the fact the owners continuéde@n
70% of the land and the minimal works.
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GST and new or substantially renovated houses

The first sale of a new house is always sulie&ST if the seller is registered for GST. I&thouse was
built with the intention of resale at a profit thére seller must be registered for GST as theisalart of the
business turnover and that would be more than $5,0f it was built to live in or rent out the kel would
not be required to be registered for GST so whensbld GST does not apply simply because thersslinot
registered.

No GST on sale means no input credit for bmgdcosts. Even if the house hasn’t been finistoedL2
months at the time of sale you will still qualifgrfthe 50% CGT discount on the profit on sale ifi yave
held the land for more than 12 months. All thiomy if you built the house for the purpose ofte¢mot
resale at a profit. Section 40-65 states everW residential premises are rented for a perioak poi the sale
the first sale will still be a taxable supply. 8ew 40-75 states that premises are not new if tiexe been
used as residential premises for at least 5 years.

Note if you are builder you will have two tigmworking against you. Firstly, it will be haml argue that
you did not build it for resale refer Case R51 8ACA392 where a builder was found to have builtacklof
flats with the intention to profit on their resal&ven though the flats were not sold until 6 yeafter they
were built. Secondly you own the property in yown name and are in business as a sole traderrgou a
probably already registered for GST, the only wagy $ale could be excluded from the GST provisisns i
argue that it was not purchased in the furtherariggour business. This would be impossible if yave
been claiming input credits on the building costs.

Now if you did not build the house for resatea profit and are not registered or requiredeadpistered
for GST you can sell the house without any GST eom& If you build the house for resale at a praiu are
required to be registered for GST. |If you did batld for resale at a profit but you are registefer GST
and the sale of the property is part of your emiegpeven if it is not part of your enterprise’smal turnover,
you will have to rent the property out for 5 comtinis years or pay GST on 1/1af the sale price (less if
margin scheme applies). Continuity of the 5 yaaraot broken by short periods between tenants GSTR
2003/3.

Note if you substantially renovate a propértypay be treated as a new property.

If you are caught for GST and have used tlopgnty partly for rental and partly for resale girafit you
will be entitled to claim back most of the inpuedits on the cost of the property but you are sulie GST
on the proceeds of the sale. The margin schemaalprhere refer below. In the Property and Goicibn
Industry Partnership Issues Register item numbime4ATO has agreed to pro rata the input creditshen
basis of income received. The formula for appaitig input credits between the taxable supply eftibme
and the input taxed supply of rental accommodati@as follows:

Consideration for the taxable supply of the premises

Consideration for the taxable supply of the premises plus rental income

GST and sale of properties held for rental

Even holding domestic rental properties isstdered an enterprise and qualifies for an ABNrimrmally
landlords don't bother as they are not requiredhtarge GST on rent on residential properties. \%m éf
their turnover is more than $75,000 it is not fopglies to which GST applies to so they are notireg to be
registered. The eventual sale of the rental ptgpetl generate more than $75,000 but this isinotuded as
part of the $75,000 normal turnover unless youimthe business of selling rental properties. fSmu are
just a normal investor in domestic rental propsriy@ur turnover of GST supplies in the course afiryo
business is never likely to exceed $75,000. Tleeenealisation of an investment does not amoumtnto
enterprise in its own right.
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Even though the sale of the property is forenthan $75,000 it is not part of your turnovervgt not
force you to be registered for GST. If you are megfistered for GST, you will not have to remit G&T the
sale of a rental property. If you are register@dGST the sale of a domestic rental property still not be
subject to GST providing it is not considered thke f a new home. Refer above.

Landlords are required to charge GST on rentcbmmercial premises if they are registered f&TG
They are required to be registered for GST if tloeimmercial rents for the year exceed $75,000. MNwv
$75,000 is in turnover so it doesn’t include thée s# capital assets but if you are registered@G&T when
you sell a commercial property you are requiredetmit 1/11" of the selling price in GST (subject to the
margin scheme).

GST margin scheme
Basics:

* The margin scheme can only be used with a housdaador land. If the seller is registered for GST
the margin scheme can only be used where the pyopers owned pre 30June 2000 or purchased
under the margin scheme. Or if the seller, whoegistered for GST purchased the property from
someone who was not registered for GST

* The margin is the amount of the selling price oncWIGST is calculated.

* The purchaser of a property under the margin scheanaot claim any GST input credits back on the
purchase price. But if they are registered for GB&y can claim GST input credits for further
expenditure on the property.

« On 17" March 2005 a bill was introduced to Parliament thii require a written agreement signed by
both parties on or before settlement for the salgetsubject the margin scheme.

Property Purchased After 30" June 2000:

« If you are selling a property you purchased af@? 3une 2000 and the price you paid was calculated
under the margin scheme section 75-5 allows yoanty charge GST on the difference between the
selling price and the cost to you of the asset wad measured under the margin scheme. Note any
improvements to the asset after purchase do neiceethe margin. For example a GST registered
developer buys land for $66,000 from someone whoisregistered for GST. The developer spends
$100,000 (after claiming back input credits) putia building on the land and sells the property for
$200,000. If the GST on the sale is calculatedeurtde margin scheme it will be 1M1bf $134,000
($200,000 - $66,000). On ¥MMarch 2005 a bill was introduced to Parliamentntake it clear the
margin must include the cost of improvements anstdp abuses of this area.

* Note there is one dubious exception to the above0D2/30 states that the price you paid for the
property, as calculated under section 75-10 (he.portion that is not subject to GST when you)sell
includes any adjustments for land tax or cound¢gsa/ou may have paid at settlement. But ID 20D2/3
states that this does not include legal fees.

* You cannot use the market value to set the costruth@ margin scheme if you purchased the property
after 30" June 2000. This is the case even if you did egister for GST until after the purchase

Property Purchased Before 30" June, 2000:

« If you owned a property before 8@une, 2000 you need to set the amount that isutgiect to the
margin scheme. This is the value of it a'3ine, 2000 or when you first became registered®T,
whichever is the latter.

« GSTR 2000/21 details how to set the value as AtJ8@e, 2000 or when you first became registered but
note this is only for property held before™une, 2000.

» If the property is fully complete the value can d® by a qualified valuer or the amount set by the
government for land tax or council rates purposes.

» If the property is being developed at the time yequire the valuation you can use a value set by a
qualified valuer or use the cost of completion rodth
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* The cost of completion method determines what geege of the total costs the costs that have been

incorporated into the project at the date of vaduratire. It is this percentage of the selling @tilcat is
not subject to GST. Note this method can only $eduif the property is sold befor& duly, 2005 and
owned by you before®1July, 2000.

Summary

1) If you buy with the intention to resell at a prafibrmal income tax and GST apply

2) If you are merely realising an asset purchasedhf@stment or private use CGT applies to the sale

3) Business premises or farms may be able to keewvliode transaction tax free by using the active
asset concessions. This involves careful planbé&fgre you even start.

Don’t do it again
If you have got through the above and feel gan satisfy the ATO that you are merely realisangasset
rather than a business, don’t do it again. The ABS the benefit of hindsight and may say that iszgou
did it a second time you always intended to deve@amperty and that was really your intention in finst
place. Or at least wait 4 years from the lastrédrn involving the first development so the ATan’'t come
back and amend it but don’t expect to get away wifor the second property. At least if you wtie 4
years you have nothing to lose.

Definition of Substantial Renovations

If you are registered for GST and sell a tmwuse or substantially renovated house for thétiiree you
must charge GST. If you did not acquire the housie the intention of reselling it at a profit (y®u acquired
it as a rental or to live in) the sale of the hoisseot part of your normal business turnover sailitnot force
you to register for GST if you aren’t already.

There is a concession, in that if you cordimnly rent out a property for more than 5 yearstaed sell it
as the first sale of a new or substantially renesdgiroperty you do not have to charge GST eveouf are
registered. In the case of a renovated propeetpthears starts from the last substantial renowati

People who buy a property with the intentddrdoing it up and selling it, are considered irsibess so, if
their turnover of sales subject to GST is more tHah,000 they will be forced to register. Thisisere it is
particularly important to know what a substanti@havation is. If it is a substantial renovatiord ayou
bought it with the intention of reselling it at eofit then the sale of the house is part of yoummed turnover
so you will have to register for GST and charge @8That sale. But if the next property you rerieva not
substantially renovated, even though you are ayreagistered you will not have to charge GST beeaus
not considered the sale of a new or substantiatipvated home, so it is input taxed. This meanscgmnot
claim input credits on the costs associated wigmd do not have to charge GST.

If you did not buy the property with the intem of resale at a profit and you are not regesdeior GST
then you do not have to worry about this no mdttev substantial your renovations to the house are.

If you renovate properties for profit it isp@rtant you understand exactly what a substargiavation is.
GSTR 2003/3 states that a substantial renovati@s @ot have to be structural but it needs to sobatly
affect the house, so just about every area of thesdn must be affected. Of course this could sirbplyhe
case if you painted it inside and out. But paigitia only cosmetic so cannot in itself be a suligthn
renovation. It is a question of whether a subsaptrt of the house has been removed or replatiegives
as an example of a renovation that is not subsiatitie removal and replacement of a kitchen arikdrbam
as well as repainting the whole house.

Replacing the floor boards, electrical wiriag plumbing in a property is dangerous becausestially
affects every room in the house and is not meregmetic. Moving or replacing walls can have theaa
effect but only if enough walls are changed thastad the rooms in the house are affected. A coatimn
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of various forms of non cosmetic changes that caethi manage to affect every room in the housebeila
substantial renovation. Cosmetic work such astipg, sanding floors, changing fittings, curtaiasd
carpet do not in themselves amount to substargiavations even if they affect every room. Further
cosmetic changes to every room and substantialgedsato only a few of the rooms will not amount to
substantial renovations because the cosmetic chaage disregarded in considering if all the rooms a
affected.

Building a Duplex with a Friend

What are the CGT consequences of buying eemédand as tenants in common with a friend oncivhi
you build two homes under separate titles so youlae one each? PBR 30342 looks at a rather more
complex situation but answers this question qui.w

Two relatives buy a house together as ten@ntsommon. Eventually they build two houses on the
property and subdivide the title so that they catependently own a house each. The catch is tl@ g€kes
this as each relative transferring their sharehefdther’'s house. So they are each up for CGT emgam on
half the other’'s hous®&lote that if the properties are strata planned secti@:1142 may allow rollover relief.

Real Estate Development Tax Table

The following table is intended to give thader, at glance, an idea of the tax consequena#svefoping

Real Estate.
CGT 50% Disc GST Applies  GST Normal
After 12mths  Unless Rental  Appliegncome

Situation For >5years

Buy with the Intention of Selling for Profit X X

(if this applies go no further)

Buy as a domestic rental and no real changes X

Buy as a domestic rental and add 2 rooms X

Buy as domestic rental but do substantial reno X X

Buy Land & Build Domestic Rental (Not GST Reg) x

Buy Land & Build Domestic Rental (GST Registered) X

Rental then small Sub & sell blocks (Not GST Reg) x

Rental then small Subdivision & sell blocks (GSTgRex X

Buy as Rental later Subdivide & Build houses td ren x X

Buy as Rental later Subdivide & Build Houses td sel x X X

Rental later large Business like Subdivision skitks x X X

Where both CGT 50% discount and normal incapyay the CGT discount only applies to the gain up
until the time of the change of use.

Warning to Developers Using the Margin Scheme

In Brady King Pty. Ltd. vs Commissioner of Béion the ATO won more than it wanted to. The tjoas
before the court was could a property where théraonto purchase it was entered into befdtduly, 2000
(the introduction of GST) but not settled on uafiler that date utilise the valuation method urtdermargin
scheme. The workings of the margin scheme arg ¢oNered in our How not to be a Developer booklet.

Brady King P/L used the property, an old adflauilding, to construct apartments under a spta title.
The court found that because the identity of th@perty had changed since the original purchasen(f@ao
normal title to strata title) the margin scheme wasavailable to the developer.

This could have far reaching affects in tHatlavelopers of strata plan units will not be ateuse the
margin scheme. Of course the developers are nog o absorb these costs so it will be the oveastcted
first home owner market that will bear the bruntho$ little win fall for the ATO.

In fairness to the ATO they didn’t want tligle an outcome either and they are hoping Braithg Rty.
Ltd. will appeal the decision.
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Margin Scheme and Developers

For those that have been following the BradygkCase, concerned that every strata plan and\ssiot
will no longer be able to use the margin scheme wdube as relieved as the ATO that the taxpayas h
decided to appeal. The decision, it is still ughe courts to decide but it seems if the courtragaes so far
as to say that the margin scheme cannot be used thieetitle has changed then the ATO may ask the
government to change the law to allow developerstothe margin scheme.

CGT Rollover Relief When Building a Strata Plan

If you build a duplex or block of units withkausiness partner you will effectively own all theoperties
together under the same legal title as you dicbtigenal land. This can create a CGT nightmargoiii want
to own your units individually.

For example you and a friend find a nice blotkand that is far too expensive for either of ydBut it is
large enough to be approved by Council for a duplexelopment. So you agree to buy the land togethe
build a duplex and then take one each. The troisbtace the duplex is built you will still techalty own
half of each other’s unit just as you had owned b&khe land and if you simply subdivided the laswod
changed the title to sole ownership you would e@eaCGT event in that you would be deemed to haite s
each other at market value half of their unit. @& other hand if you split the duplex under atatpan you
would be entitled to use the rollover relief aviaiaunder section 118-42 so that no CGT would lyalpla.

Section 118-42 does not discuss these pkaticucumstances in fact it is very basic, asoiat:
If:

a) You own land on which there is a building and

b) You subdivide the building into stratum units and

c) You transfer each unit to the entity who had tghtrto occupy it just before the subdivision
A capital gain or capital loss you make from tranghg the unit is disregarded.

To your advantage is the fact PBR 17485 spatiji discusses duplex and claims that section4iZ2L.8an
be used in these circumstances.
Note that PBRs are not binding on the ATO so if you tttarbe sure you should apply for your own
ruling quoting PBR 17485

Budget GST Measure for Developers

The budget included a warning that GST law wdaddightened to reduce the tax benefits of combitine
going concern or non taxable supply exemptions thiéhmargin scheme. This should not take affett thre
new law receives royal accent, so there is a biinoé yet. But when it does become law it is intaot that
developers realise if they purchase land from somedho is registered for GST but the sale is nbjesi to
GST they need to find out the original price paydtiee vendor because this will be the new purchasase
for the purposes of the margin scheme.

For those not familiar with the workings of theargin scheme, it is intended to prevent the AT@nf
collecting tax on a profit that was exempt from G8The hands of the previous owner. So if forragke a
developer purchased a property from someone nasteegd for GST for $100,000 and then sold it for
$150,000 GST would only be payable on the margi®seX000.

This will limit the use of the margin scheméexe the developer purchased the property from spene
who was registered for GST but GST did not applthecontract either because it was a non taxalgply
or the supply of a going concern. In these casedase figure for the margin scheme would notadigtbe
the developer’s purchase price but the purchase fi the owner before that. That is the developauld
have to pay the GST on the profit made by the pesstling them the property but strangest of afi thould
require the vendor to inform the purchaser of theepthey originally paid for the property. Thisans that
the margin ie the portion of the developers sgllprice that would be subject to GST, is the défere
between the developer’s selling price and the pose of the property to the person the developechmased
the property from.
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Renovating or Building and Living There Before Selihg

| hear over and over again from people inpfuperty market how they are building or renovatiognes
then living there to apply their main residencereggon before selling and moving onto the next @ctj |
am usually asked how long do | have to live thereaver it with my main residence exemption. They
usually shocked with the answer that it does rattten how long you stay there you are never ganget
your main residence exemption on the property.

TD 92/135 states that if a property is built@novated with a profit making intention the meesidence
exemption cannot apply. This is because the nesilllence exemption only applies to profits thatsaitgect
to CGT and CGT only applies if normal income taxslaot. In the case of building or renovation vaith
profit motive (rather than as a rental propertpovate home) the profit would be caught as nonmedme.
Note there are also GST ramifications which arewised further in this How not to be a Developerkied.

The example given in the ruling is:

A builder constructs a spec home in which he asdfdninily reside while construction proceeds on et
spec home. Any profit on sale which gives risenttome is fully assessable to the builder evengfiacipal
residence exemption is available for CGT purposes.

CGT Rollover Relief When Building a Strata Plan

If you build a duplex or block of units withbaisiness partner you will effectively own all th@perties
together under the same legal title as you didtiggnal land. This can create a CGT nightmangoii want
to own your units individually.

For example you and a friend find a nice blotkand that is far too expensive for either of yddut it is
large enough to be approved by Council for a dugexelopment. So you agree to buy the land togethe
build a duplex and then take one each. The trashdace the duplex is built you will still techaity own
half of each other’s unit just as you had owned diaihe land and if you simply subdivided the laanttl
changed the title to sole ownership you would @@€CGT event in that you would be deemed to halk s
each other at market value half of their unit. t&& other hand if you split the duplex under atatpan you
would be entitled to use the rollover relief aviaiaunder section 118-42 so that no CGT would lyalple.

Section 118-42 does not discuss these pkaticiicumstances in fact it is very basic, asoiet:
If:

d) You own land on which there is a building and

e) You subdivide the building into stratum units and

f) You transfer each unit to the entity who had tghtrto occupy it just before the subdivision
A capital gain or capital loss you make from tranghg the unit is disregarded.

To your advantage is the fact PBR 17485 sjpadly discusses duplex and claims that section42.8an
be used in these circumstances.
Note that PBRs are not binding on the ATOf you want to be sure you should apply for youmow
ruling quoting PBR 17485

Budget GST Measure for Developers

The budget included a warning that GST law wdaddightened to reduce the tax benefits of combjitine
going concern or non taxable supply exemptions thiéhmargin scheme. This should not take affett thre
new law receives royal accent, so there is a biinoé yet. But when it does become law it is intaot that
developers realise if they purchase land from somedho is registered for GST but the sale is nbjesu to
GST they need to find out the original price paydtie vendor because this will be the new purchaibase
for the purposes of the margin scheme.

For those not familiar with the workings of theargin scheme, it is intended to prevent the AT@nf
collecting tax on a profit that was exempt from G8The hands of the previous owner. So if forregke a
developer purchased a property from someone nasteegd for GST for $100,000 and then sold it for
$150,000 GST would only be payable on the margi®s6X000.
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This will limit the use of the margin schembexe the developer purchased the property from snene
who was registered for GST but GST did not applgheocontract either because it was a non taxaiplply
or the supply of a going concern. In these cdsedase figure for the margin scheme would notadigtbe
the developer’s purchase price but the purchase pfithe owner before that. That is the developmrid
have to pay the GST on the profit made by the pesetling them the property but strangest of adl tiould
require the vendor to inform the purchaser of theegthey originally paid for the property. Thisans that
the margin ie the portion of the developers sglpnice that would be subject to GST, is the ddfere
between the developer’s selling price and the posé of the property to the person the developechmased
the property from.

Best Question of the Property Expo

No it is not the easiest question but thetbaémade me think outside the square, a bit dfadlenge.
This one goes to the person who owned a propegtyitiiend to subdivide, keeping the current honsact
on a smaller block.

The property is owned in the name of a traghaximise the tax benefits when distributing thafips
from the subdivision. The trouble is they have suinto the original house. As the property ithie name
of the trust it cannot qualify for their main resicte exemption and once the development is finigheitl
realise a considerable capital gain on the cost ledisafter apportioning the original cost baseoagst all the
subdivided blocks.

So the problem is how to transfer their masidence exemption to the original house now whikestill
owned by the trust. A CGT event Bl is the ansvigt.states that if there is a contract betweenganties
that the property will eventually transfer to trecopant at some future date then the CGT evergdmeéd to
have happened at the date of entering into thaeagent so the purchaser’'s main residence exemgiobe
covering the property from the date of the agredmather than the date of settlement, which wilhtngch
later when the blocks are subdivided.

Renting Out a House You Built to Sell

There has been much written about this in Nlasis and our How Not To Be A Developer booklet.
Basically if you are registered for GST and buildoaise for resale but then change the purposentingethe
house out you have to pay back the input tax geaxditthe property. You see a property held fotalaa
input taxed so no GST credits are available orctist of building it. If you have been claiming thdecause
you intended to sell the property so will have harge GST on the sale, then later change your oricdn’t
sell it. Then using it as a rental property wikkam quite a large amount of GST has to be paid. back

Now | imagine you are starting to think titas not as black and white as that. You mayheaote
changed the purpose at all it is just logical theod rent for the property while the market isvglol imagine
there were some developers caught between a rac& hard place. They can’t possibly afford to pagk
the GST but could really benefit by receiving samgt to help meet the overdraft.
ID 2008/114 examines purpose beyond the stiuge and recognises a property can still be foeld
resale while it is rented. The following paragrdimm the ID gives a clear guideline as to what lddae
considered holding a property for resale:
Determining whether or not new residential premis@ge been actively marketed for sale will require
consideration of all the relevant facts and circiameses. Although no single factor by itself is
conclusive, the active marketing of new residergramises for sale may encompass activities such as
listing the property for sale with a real estaterggr agents, advertising the premises for sale in
relevant publications or via Internet advertisingbsites for real property, arranging 'open for
inspection’ times and/or showing prospective buglesugh the premises. In the case of stratum ,units
actual arm's length sales of some of the listetsumbuld be further evidence of active marketing.
Listing premises for sale at a price that is sigaifitly above market value may be an indicator that
premises are not being actively marketed for sale.

ID 2008/114 is only an interpretive decisiany®u cannot hold the ATO to its content unless gmithe
applicant. Accordingly, if you want to use thisdrpretation to your advantage you should appipéocATO
for you own ruling quoting ID 2008/114 as a precede
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By the way you do not have to pay the GST backediately, even if you are caught. You are only
required to consider this issue once a year, whepaping your BAS for 30June. You do not even have to
consider an adjustment to the GST at the fir§t Bine after the original input credit has beemuéa it is not
until a full 12 months after the first 8@une that an adjustment must be made. Now ibtbgerty has at
anytime been used for a rental then some adjustnesats to be made. But it may only be minor. &Delgt
if the property has now become a rental and it cm@sneet the available for sale status discuskedeathen
you need to pay back all the GST. On the othed lath a property still available for sale, you ynleed to
pay back a small portion of the GST. This pori®oalculated by adding the estimated rent you etxjoe
receive to the expected sale price then look at whientage the rent is of this. This is the @etage of the
GST credits you have to pay back. Yes, very vamueach 30 June you will have to re work this
calculation until you sell it (assuming it is selithin 5 years) so eventually the right amount iter
through.

Interestingly the ATO has recently issued anivay to property owners or developers who are tegs
for GST that their June BAS should have include@dnstment if they are now renting the propertiy ou
The warning goes on to encourage readers to feaadiporrect their BAS now before they are fountliou
an audit were the penalty could be as much as 9G#edax not paid.

GST and Vacant Land

The ATO issued an Addendum to GSTR 2003/3tpwrout that the exemption from GST on domestic
properties that are not brand new does not applygeale of land cut off from such a property.

Even if you are registered for GST you do not haveharge GST on the sale of a house if it is heffirst
time it has been sold as a residential propertgte ¥ you undertake substantial renovations tffataevery
room in the house then the next sale of the houiteavsubject to GST because it is considered agamn.

In order to qualify for the concession the $mand land have to have been sold previouslypaskage.
Vacant land can never qualify for the concessidmis is the case even if there was once a housieeoland
or the block has been cut off from a house and.ld&elocating a home onto land and selling it giilll be
considered the first sale of the house becausdheifirst time that piece of land and that hcueses been
sold together.

If you buy a house and land, move the housm#oside and subdivide the land GST is not applkctp
the sale of the house side because that land arsk@ve previously been sold together but of eoGIST
will apply to the separate sale of the vacant la@d. the other hand if you add land to an existiogse and
land package you will have to charge GST on the sithat part of the land because that land hadrmzeen
sold with that house before.

Note if you are not registered for GST and goeinot selling the land as part of your actuainess
activity then even though the sale maybe for moaa 575,000 you are not required to register fof GBhe
$75,000 threshold, at which you are required téstegfor GST, only includes turnover that is sabfe GST
from normal business operations, even domestis i@et not included in this threshold because theyat
subject to GST.

For more detail go to our GST Booklet avakabhder the freebies section of our website.

Demolishing a Rental Could Expose it to GST

Before you go picking up that sledge hammigkihg you will get more for your rental property gacant
land have a read of ID 2009/20 and ID 2009/19.

In these examples the owners of both thas@lrproperties were registered for GST becausedite
some development and held some properties simpigrasls.

Subsection 9-30(4) of the GST Act states:
A supply is taken to be a supply that is input thitet is a supply of anything (other than new
residential premises) that you have used soletpimection with your supplies that are input
taxed but are not financial supplies.
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Input taxed means you do not have to remit @%1he income you receive. One property had a
demountable home on it which the owner sold ofesajely and the purchaser of the demountable hoase w
required to remove the house at their own costhimcase the ATO considered that the propertyatadi
times been used solely as a domestic rental andnpastaxed so the sale of the vacant land wasulgect
to GST.

In the other example the owners decided toatismthe property themselves. The ATO considénexito
be using the property other than for input taxgapfies so GST applied to the sale of the vacamt.lan

Of course if they simply left the house oa tAnd, GST would not apply either because it aplglies to
the first sale of residential property and theryohit has not been used as a rental for a contisyeriod of
more than 5 years. Removing the house changeahit fesidential property to simply vacant land.

GST and Transferring Property to a Partnership

GSTR 2009/1 deals with the GST consequenceamsferring a property into a business partnprshi
transferring it out. Examples of this would beraup of neighbours coming together to develop thkicks
into units or a warehouse owner joining with othara business venture that will use the warehasse
place of business. Note it is not automatic thatgroperty is transferred into the partnerships all up to
the wording of the partnership agreement. Partcemsown property used in the partnership with@virg
to transfer it into a partnership. In fact at lawartnership cannot own property anyway and itlveimply
be held in trust for the partners by whoever ishendeed.

The trouble starts because GST unlike othes Iconsiders a partnership to be a separatedaggt from
its partners. This means that the transfer of gmypn or out of a partnership can be a supply thaubject
to GST if the transferer is registered or requietle registered for GST. If the property wasussd in an
enterprise, ie. was your home or was solely usethfut tax purposes such as a domestic rental@&h
will not apply to the transfer to the partnershiyor will it apply if the transferer is not registéel for GST
and the property is not considered part of the mbbusiness turnover of the owner. So in mosts;ake
transfer to the partnership will not be subjecB®T, so later when the partnership sells the ptpperunits
developed on the property the margin scheme carsdx to calculate the GST payable. This will mibai
GST will only apply to the difference between tharket value at the time of the transfer to thenmaship
and the selling price by the partnership. Appaorient of the market value of the land over eachwaould
be necessary in the case of a unit development.

The owner of the warehouse may already distexed for GST because he or she is charging aoiah
rent. So if the warehouse is transferred to tlienpeship, GST will have to be charged but the nmasgheme
can be used on this end of the transaction if theelaouse owner did not receive an input credit wiesar
she purchased the warehouse. If the margin scieensed then the partnership will not be entiteedlaim
the GST back as an input credit but can use thgimacheme when it sells the property. On therdthed
if the margin scheme is not used when the partaesters the property to the partnership, the pestnp will
have to remit 1/1 of the full selling price to the ATO as GST ifeiver sells the warehouse as it will not
gualify to use the margin scheme but it would hia@en entitled to claim the GST input credit ontthasfer
from the partner. The outcome is much bettdrefrhargin scheme is used all the way through asnkans
GST is never payable on the original cost of thapprty to the owner but if the warehouse is gonge held
for a long time the partnership may prefer notde the margin scheme so that it can get all the kz8K on
the transfer and worry about the GST on the saladfwhen it happens.

Now if on the dissolution of the partnershipartner chooses to take the property back tlasosa
supply to which GST could apply at the market value

Note to use the margin scheme there musivir#tten agreement between the parties beforeréimster.

GST When You Sell a House You Built as a Rental

The following section references are provideddsist readers whose accountants are advisingtha
they must pay GST if they sell a rental propergslthan 5 years after they build it.

If you are not already registered for GST go@ not required to do so just because you chaosellta
property you built with the intention of holding agental. Section 23-5 states that if the anturabver of
supplies you make in the normal course of yourrenite, exceed $75,000 you must register for GST.
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Section 185-25 excludes from the calculation ofuahiturnover the supply of a capital asset. Baoidine
property for rental then selling, is the supplyaafapital asset and not included in the annuabtien
Section 118-15 excludes from annual turnover ingxed supplies so any domestic rent received is not
included in annual turnover.

Developers who hold to Rent

GSTR 2009/4, in a very timely fashion addreske GST considerations when you build a propersell
but due to poor market conditions decide to reauttfor a while.

The problem is that during the constructiorqeeyou would have claimed all the input credigsk. If a
property is used to produce domestic rental inctimag you are not entitled to claim the GST backhan
costs of its construction.

Don't panic, you do not have to pay the GS@kistraight away and you may only have to pay lzackry
small portion if you continue to list it for salehike you are renting it out. Or intend only regfiih for a short
period of time and then putting it back on the neark

You do not have to worry about paying back eyt credits until the first adjustment periodigris 12
months after the first 3bJune after you claimed the GST and you only havedk into invoices for more
than $1,000 GST exclusive.

Now if you have taken it off the market contplg and decided to keep it as a rental for anfinde
period of time then you will have to pay back th&T1G If, instead you are still holding it to seflwill at
least put it back on the market in the near futhes you can use the following formula to deternfiner
much the GST you are entitled to keep.

Selling Price

Selling Price Plus Rent Received

So if the selling price is 950,000 and the renenead is $50,000 then you are entitled to stillke#5/100ths
or 95% of the GST so only 95% needs to be paid.balke the selling price used has to be what ymidc
sell it for in the current market.

If you are living in the property while youeawaiting to sell it you can substitute market rierthe above
formula. Adjustments do not need to be appliedosts associated solely with selling the propsuigh as
advertising it for sale.

Developers - When can a house go from being taxalie
revenue account to qualifying for the CGT discount?

If you have built a house for resale at aiptmit have now decided to keep it as a rentalipaybe very
interested in PBR 90780 which recognises that ywuactually change the status of the house frodiniga
stock to investment. This means that the profisale could qualify for the 50% CGT discount.

There are also GST consequences of this chafrgepose. These were covered in Newsflash 191.

If you change the purpose of holding the prigpeom sale to investment you are deemed to Isale it
and then re purchased the property at its cost, ttnsferring the profit across to a capital gaidote you
can elect to transfer the property at its mark&ievanstead. This may be necessary if it costryouve to
build it than it is now worth. From that point camis CGT will apply and the 50% discount if you &dneld
the property for more than 12 months since youlmased the land.

PBR 90780 even gives you the option of, aftenging it from trading stock to an investmehgrging it
back to trading stock by the same method. Thikalsb mean you are entitled to some of the GSk bat
probably not all of it because some of the adjustrperiods may have passed.

Another interesting point that stems from BR is that the tenant is actually a directohef tompany
that owns the property. The ruling points out thile the interest etc will be tax deductible ithanly be
up to the amount of rent received. Any remainingant is to be included in the cost base for CGipgses.
In other words interposing the company will noballthe director to negatively gear his or her owma.
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Caution here, this is a private ruling oniyding for the person who applied and once agam®hO has
answered a particular question but not addresseddssibility of whether they would apply Part IVA
(scheme with the dominant purpose of a tax benefit)

GST When You Sell a House You Built as a Rental

The following section references are providedgsist readers whose accountants are advisingtha
they must pay GST if they sell a rental propersglthan 5 years after they build it.

If you are not already registered for GST go@ not required to do so just because you chaosellta
property you built with the intention of holding asental. Section 23-5 states that if the antuwrabver of
supplies you make in the normal course of yourrenite, exceed $75,000 you must register for GST.
Section 185-25 excludes from the calculation ofuahiturnover the supply of a capital asset. Baoidine
property for rental then selling, is the supplyaafapital asset and not included in the annuabtien
Section 118-15 excludes from annual turnover ingxed supplies so any domestic rent received is not
included in annual turnover.

Saving Tax on Your Investment Property — The Book

“Every investment property tax-related question’yewever wondered about is answered here and
— perhaps more importantly — the ones you didntikhto ask but should have! For property
investors who want to refine their strategy for maxm gain, this resourceful handbook will make
a great constant companion.” Eynas Brodie, Editor, Australian Property Ineesnagazine.

Combining Noel Whittaker’s easy reading style withia Hartman’s mind numbing attention to detaibvaa
major challenge which ran way over schedule bistfinished, printed, and in the book stores. ¥auo also
purchase it online by going teaww.bantacs.com.au/property.phfhe cost is $29.95 plus $5.95 postage — tax
deductible of course!

Ask BAN TACS

For $39.95 you can have your questions regardinmt&@dsains Tax, Rental Properties and Work Related
Expenses answered. For your Accountant, we willisle ATO references to support our conclusiorst ga
to www.bantacs.com.aand look for the Ask Bantacs link under ‘Most Plapuon the home page.

Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBls

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet
but it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the
time you read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to
issues you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice as to your particular circumstances.
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