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Non resident with Australian investments

It is a lot easier to become a non residentdration purposes than it is for immigration pases. If a
non resident has a rental property in Australig e still subject to Australian tax at non resid&tes on it.
If the property makes a loss these losses canrpedadorward and offset against future Australinoome.
In order to carry these losses forward an Austnahaome tax return must be lodged for each year.

The carried forward losses described aboveedeced by any exempt income received (sectioh(6-
but section 36-20 states that this does not inclmdeme made exempt by Section 128B - refer next
paragraph.

If a non resident has interest, dividend gralty income with an Australian source it will onthe subject
to Australian withholding tax and as a result v excluded from an Australian income tax retuNmote
dividend withholding tax rates are 30% for resideoit countries with no double tax agreement and 1&%
countries with a double tax agreement but if theddind is franked the withholding tax rate is efiesly
zero. Section 128B.

Note if you are a non resident there is nopoi negatively gearing any interest, dividendsayalties
(other than considerations unique to your counfryesidence) as the withholding tax is calculatedyour
income before deductions and these deductions wmatidbe claimable in your Australian tax returnstees
corresponding income is excluded under 128B scethauld be no link of cost of earning income under
section 8(1) of the 1997 Act.

A non-resident may also be liable for tax arapital gain arising from a CGT event that occuarseiation
to an asset that is "connected with Australia” neff¢he gain does not have an Australian souiget shares
in an Australian public company or units in an Aabkan public trust where your controlling interéstless
than 10%, are not subject to CGT in Australia &y thre not included in the definition of "connecteith
Australia”.

Becoming a non resident of Australia for tax purposs

IT 2650 examines the relevant factors in kepgBenerally if a person leaves Australia for mibran two
years and sets up a home in another country thiéyo&iconsidered not to be a resident of Austrdratax
purposes right from the time they leave Australiote it is possible to become a resident of ntba@ one
country at the same time.

Upon becoming a non resident of Australia IT&Asection 104-160 deems a capital gains tax éeent
have occurred. This is that you are considerelate disposed of all your assets, thatreok"connected
with Australia” and acquired after #9eptember 1985, at their market value. Accorgingbu will be
subject to capital gains tax on any increase ime/aver their cost base. The following is a listassets
"connected with Australia™:

1) Land, buildings and structures in Australia

2) Aninterest or right in land in Australia

3) A strata title flat or home unit

4) A share in a company that owns 1, 2 or 3 abovegares the shareholder the right to occupy.

5) An asset that has been used by its owner at arg tiincarry on business through a permanent
establishment in Australia.

6) A share in a private company that was a resideAusftralia when the share was sold.

7) An interest in a trust that was a resident of Aal&tirwhen the interest was sold.

8) A share in public company that was a resident otialia when the share was sold and the non
resident and associates had control over more 108 of the shares at any time during the last 5
years.

9) An unit in a unit trust that was a resident of Aak& when the unit was sold and the non resident
and associates had control over more than 10%@units at any time during the last 5 years.



10)An option or right to acquire any of the above.
11)Various provisions associated with rollover relief.

But Section 104-165(2) gives you the optidnigmoring the capital gain accrued when you ledve
country but this will effectively mean you are tdxen any gain while you are a non resident. Theong
offered by Section 104-165(2) are:

a) Defer the CGT and pay it when the assetlis Isut the tax will be on the gain over the whpéiod up
to the sale including when a non resident.
or
b) Defer the CGT on the basis you will be nefing to Australian Residency before you sell it inen
you do sell there will be no exemption for the gaiade while you were a non resident.
So the choice is pay the tax when you leave anfdelgeof Australian tax on any gain you make whileoa
resident or defer the tax but widen the periodroétyou are exposed to Australian capital gains tax
As your home will be an asset "connected with Aalgtt you will not be deemed to have disposed afryo
home by 104-160 if you decide to keep a home intrialia to return to and go overseas for longer than
years and lose your residency for tax purposes iBrssuming you have actually lived in the hosgaur
main residence before you go overseas. You wileh@velect for it to be your main residence othsewi
section 118-192 deems there to be a disposal anyifviays first rented out after 2DAugust 1996. If you
elect for it to be your main residence but remdut during you absence the exemption will only Bgtears
unless you move back in again. You will qualify Borother 6 years each time you move back in.i#f itot
rented out the exemption from CGT is unlimited. t®ec118-145. Note the disposal deemed by secti@ 1
192 does not trigger a capital gain if the housgtdlavays been your main resident during the time gwned
it.
You may also have trouble if you are the trustegaifr self managed superannuation fund as theetust
needs to be a resident.

Working overseas

If you work overseas for less than two yeaws gould still be considered a resident of Ausdrdibr
taxation purposes. But section 23AG exempts framtialian taxation employment income earned oversea
providing the following conditions are met:

1) The employment is for a continuous period of 91sdalote continuity is not broken by absences due
to accidents or iliness or recreation leave, whglpart of the terms of your employment contract.
Weekends, public holidays, compassionate leaveetwot break continuity nor do business trips for
the foreign employer. But continuity is broken lbypg service leave or leave on reduced or no pay.
More detail can be found in TR96/15 which also addes the absentee credit system.

and

2) You are taxed on this income in the foreign countrilote Australia has different double tax

agreements with each country so you will need makexactly what applies to your country.

But note while section 23AG exempts the incaamed overseas it does not exempt from Austrédian
your other income such as interest, royalties déinds, rent etc., if you are still considered t@b&\ustralian
Resident for tax purposes. That is you intencetarn to Australia within less than 2 years. Thigear rule
is not hard and fast it boils down to a questiofaof. You will be taxed on any interest, royalfywidend and
rent income as if you were a resident but youravetrseas income (calculated in accordance withrAlien
Tax Law) will be taken into account in determiniymur tax bracket.

Interest, dividends and rent when overseas

This all revolves around whether you are adesg of Australia for tax purposes. Note you d¢an
working overseas and being taxed on the wages swuie that country by that country. But if yoe atill a
resident of Australia for tax purposes Australigsge tax your Interest, Royalties, Dividends areh®rom
anywhere in the world. It is only your wages edrogerseas and that meet the requirements of 23AG1
days work, that are exempt in Australia. The ieséon the overseas bank account, that your oversage
Is paid into, is taxable in Australia even if thage isn't. Whether you are a resident of Austrfaliatax



purpose is a question of fact but a big decidirgdiais whether you have gone overseas for a peafidess
than 2 years.

If you are not considered a resident of Alistf@r tax purposes then you are not taxed by walist (other
than withholding tax) on your interest, royaltydividend income that has a source in Australiayout are
still taxed in Australia on your rental incomehgtproperty is in Australia.

Note if you make a capital gain on an assenfiected with Australia” you are subject to taxtloet gain
in Australia whether you are a resident or not.

Becoming a resident of Australia for tax purposes

While the ATO likes to hang onto its residefuistax purposes if they are overseas for up ye&@s. On
the other side of the coin they will start tryirggassess a person from overseas as a residenswhkaionce
they have been here 6 months and it does not bawe & continuous period of 6 months. But it carappuly
if you have no intention of setting up a reside(rm@mal abode) here. More information is availabldR
98/17.

Immigrants are considered to be an Austraksident from the time they arrive.

For capital gains tax purposes all asset®(dtian those acquired before 19th September, X885¢d by
a new resident are deemed to be purchased atthefd&sidency for their market value. So it wbbk wise
to collect as much information as possible to dateuthis cost base. Note this does not appilgefassets
are "connected with Australia”, in that case thst t@ase is the original cost.

From the ¥ July, 2002 expatriates resident in Australia fsslthan 4 years will not be subject to capital
gains tax on their non Australian assets.

For a quick test on whether you are a residertb:
http://calculators.ato.gov.au/scripts/axos/axoL@§PNTEXT=&KBS=resident.xr4&go=ok

Rates of tax
Non Residents:
If you are a non resident for tax purposes gminot charged the Medicare levy. Australian Rates
will change between the 2006 and 2007 financiat.yea

1-7-07 to 30-6-08 1-7-08 to 30-6-09
$0to  $30,000 29% $0to  $30,000 | 29%
$30,001to  $75,000 30% $30,001 t§80,000 | 30%
$75,001 to $150,000 40% $80,001 to $180,0000% 4
Over $150,000 45% Over $180,000 45%

In 2008 the tax rate is 29% on the first $80,@hen 30% on the next $45,000 and 40% on the next
$75,000. If your Australian taxable income is 08&50,000 it is then taxed at 45% on every doNearo

Residents:

Most residents are subject to a 1.5% Meditawg plus an extra 1% surcharge if you have nogbev
health insurance are single with no dependant rildnd your income exceeds $50,000. If you deendy
the combined threshold is $100,000. New residentse country who do not qualify for a Medicarecdcdo
not have to pay the levy. There are a few othemgtions such as members of the defence forceinicome
earners etc. Excluding the Medicare levy the eggidates of tax are:

1-7-07 to 30-6-08 1-7-08 to 30-6-09
$0to  $6,000 0% $0 to  $6,000 | 0%
$6,001to  $30,000 15% $6,001to  $30,000| 15%
$30,001to  $75,000 30% $30,001 t&80,000 | 30%
$75,001 to $150,000 40% $80,001 to  $180,0000% 4
Over $150,000 45% Over $180,000 45%




Note some rebates may apply to reduce the tax amoentow income rebate of $750, zone rebates,
dependant rebates, medical expenses rebates etc.

If you have earned exempt employment incomerseas but are still a resident for tax purposes in
Australia the exempt income is taken into accoontiétermine which percentage is applied to youeroth
Australian income. So it is important that you fxeerecord of how much you earned overseas andattes.
Note that how much you earned overseas is aftewelt for deductions against that income that wdadde
been deductible according to Australian law.

Non residents and Capital Gains Tax

Non residents are subject to tax on capit@hggaade on assets that are "connected" with Alisstra
ITAA97 Section 136-10 if the assets were acquiriter 49" September, 1985. But if the Australian assets
are actually owned by a non resident company tpéatagains tax will not apply. Note the Ralph Reav
suggested closing this loophole. To be "connewatifid Australia” (section 136-25) the asset must be:

1) Land, buildings and structures in Australia

2) Aninterest or right in land in Australia

3) A strata title flat or home unit

4) A share in a company that owns 1, 2 or 3 abovegares the shareholder the right to occupy.

5) An asset that has been used by its owner at ang tomcarry on business through a permanent
establishment in Australia.

6) A share in a private company that was a resideAustralia when the share was sold.

7) Aninterest in a trust that was a resident of Aalg&rwhen the interest was sold.

8) A share in public company that was a resident o$tralia when the share was sold and the non
resident and associates had control over more 10&h of the shares at any time during the last 5
years.

9) An unit in an unit trust that was a resident of #alka when the unit was sold and the non residendt
associates had control over more than 10% of niite wat any time during the last 5 years.

10)An option or right to acquire any of the above.

11)Various provisions associated with rollover relief.

Accordingly, a non resident will not be sultj¢o capital gains made on shares in Australiablipu
companies or trust if they control less than 10But will be subject to CGT on the sale of a houséame
unit unless the are utilising the exemption avaddamder section 118- 145 because they have livéd i

Note some double tax agreements can contradict theeabod if so the double tax agreement has
authority over Australian tax law.

A non resident is entitled to the 50% capifaihs tax discount if they have held the assetriore than 12
months.

Notethe above has been changed in the 2006 budget thefend of this booklet.

Residents of Australia with overseas investments

Note this also covers Australian Residentstdarpurposes that are overseas at the time, evibieyfare
working temporarily overseas and even if their veaigeome is exempt under section 23AG.

Dividend Royalty and Interest Income from InvestntserOverseas

Under our double tax agreements this should beesulp withholding tax in the country it is earned.
Nevertheless, the full amount you have earned bdf@ withholding tax was deducted should be irexdiic
your Australian tax return as foreign income whke withholding tax shown as foreign tax credits.

RentalProperties

If your net rent income is taxed in the country greperty is located in you are entitled to a fgnetax
credit for any tax paid. Your net rent income &etmined according to Australian tax law and ideld as
foreign income in your Australian tax return. $@ct43 depreciation is available for buildingsgaditions etc
which began after 21August, 1990 section 43-20(1) or'2Bebruary, 1992 section 43-20(2).

Up until the 30th June, 2008foreign tax credits can only be used to offset gayable in Australia on

foreign income of that particular class but unutsedcredits can be carried forward and used to rciutare
foreign income of the same class. Interest incenne a different class to other passive incomes.



From the 1st July, 2008foreign tax credits can offset the Australian payable on the same income; they
cannot be used to offset tax on other income aag tannot be carried forward to offset in the fatuiTo
work out how much of the offset you are allowedise (the offset cap) you can consider the foreignme
that generated the credit to be your last piedaaafme for the year; in other words, subject tohighest rate
of tax that applies to your income.

The offset of foreign tax credits only applieyou have the income included in your tax returfhis is
not good in the case of capital gains. You mayehaade a capital gain overseas but when you ingtude
your Australian tax return it may be completelysetfby capital losses. In this case you will reehtitled to
an offset for your foreign tax credits. For thegmses of the tax return foreign capital gainsracerded with
all other capital gains, not as foreign income.

Any foreign tax credits that you may have iealforward from the last five years of the olddign tax
system can also be used to offset Australian tafomign income if the current year foreign taxass than
the cap (i.e. the tax paid overseas is less thamarount calculated to apply to the same inconfaustralia).
Unlike foreign tax credits for foreign tax paid exft30 June 2008, these old unutilised carried fodvtax
credits can continue to be carried forward.

For example, you may have Australian incomé&%(,000 and foreign income of $10,000. The fareig
income comes with $4,000 in tax credits but, beeagau are only in the 30% tax bracket, the tax hon t
$10,000 is only $3,000 so that is all you are afldvo utilise from your foreign tax credit. Thestrés lost
forever. On the other hand, if you were in the 4@%bracket you would be able to fully utilise ttredit.

Residents of Australia will be subject to ¢abgains tax on any assets acquired aftér3&ptember, 1985
unless the applicable double tax agreement spaltyfiexcludes this. The 50% discount is availabline
asset is held for more than 12 months. For thegsas of the tax return this amount is recordechagal
gains not foreign income. A capital loss is noagntined as foreign income was untif’3une, 2008, a
foreign capital loss can only be offset againstitehgains but they can be Australian or foreigmap(al
losses have special offset rules refer IT2562.sHort this allows foreign capital losses to be eiffggainst
Australian capital gains first thus maximizing aoyher foreign capital gain and so maximising the
opportunity to utilise the foreign tax credits fratre foreign capital gain. If you are entitledaaredit for
foreign tax on your capital gain your tax returrdlweed to be lodged manually with a note detailinig as
there is no facility within a normal tax returnrecord the credit.

Australian residents and foreign losses

Up to 30th June, 2008

Foreign losses that cannot be offset agagrsign income in the year incurred can be carroed/drd and
deducted against foreign income of the same cladature years. The four classes are interestniego
passive income that is not interest, offshore bapkicome and all other assessable foreign income.

A capital loss is not quarantined as foreigoome is, a foreign capital loss can only be oftsginst
capital gains but they can be Australian or forei@apital losses have special offset rules ref@56R. In
short this allows foreign capital losses to be afffsgainst Australian capital gains first thus mazing any
other foreign capital gain and so maximising thpasfunity to utilise the foreign tax credits frohetforeign
capital gain.

Unlike other partnership losses that are aatmally transferred to the individual partner,dign losses
made by a partnership are quarantined to be dfg&inst only foreign income of the same class ealyed
by the partnership (TD 92/113).

If you are offsetting a foreign loss againsteign income you are only permitted a tax credit the
amount of foreign tax that would have been payabl¢he net amount. But this is not the case wdpital
losses which have special offset rules refer IT2562
From 1st July, 2008

From ' July, 2008 foreign losses and tax credits wiltieated differently. Foreign losses will be atale
be offset against Australian income. If you hawgeeiign losses carried over from previous years gau
offset these against Australian income but if youatfsetting more than $10,000 there are resbristi



Summary

Non resident for tax purposes:
1) Subject to normal income tax at non resident ratesvages earned in Australia and investment
income earned in Australia that is not subject ithilwolding tax or imputation credits.
2) Subject to capital gains tax on gains made on s18sehnected with Australia”
3) If an Australian resident becomes a non residesy ttave 3 choices as to how they deal with their
assets that are not "connected with Australia”weck acquired after Y9September 1985.
a) Deemed them to have been disposed of when #aae land pay the CGT. As a result no
Australian CGT will be payable on any gains whilecm resident
b) Defer the CGT and pay it when the assebld But the tax will be on the gain over the whole
period up to the sale including when a non resident
c) Defer the CGT on the basis you will be netng to Australian Residency before you sell it bu
when you do sell there will be no exemption for ¢fan made while you were a non resident.

Residents for tax purposes that are overseas:
1) Under certain conditions overseas employment incerampt from tax in Australia but taken into
account in determining tax bracket.
2) Subject to normal income tax at resident ratesnterest, royalties, dividends and rental income no
matter where in the world it was earn. But entitie a credit for any foreign tax paid.
3) Subject to capital gains tax on any gains madengraasets anywhere in the world. But entitled to a
credit for any foreign tax paid.
Note:
All of the above is written for the small irster not companies or trusts and there are morglexnnules
if you have a significant investment in a foreigrisy.

From Whittaker Macnaught

“As a financial planner, | have many cliemteo work overseas and are nonresidents for taxgse
Most of these clients intend to return to Austradiad have retained their Australian investments.is |
important that clients understand the taxation ioapion of holding these investments during theays
overseas as well as the capital gains tax treatoernhe sale of the investment, whether while aessor
upon their return to Australia.”

If you would like further advice or assistammn managing these investments, you may contadtakér
Macnaught.www.whittakermacnaught.com.au

Overseas rental properties

In 1D2002/764 the ATO clearly states that,nfrd™ July, 2001 Section 160AFD allows the interest,
borrowing costs etc. on an overseas rental properbe offset against Australian income to the mixteat it
exceeds the overseas rent received.

Note this is rental income after the deductainother expenses such as rates, insurance amitsiep
Providing they do not exceed the total amount of received. If the rates, insurance and repaiceed the
rent received the balance is carried forward toffeet against future foreign income and the irgere fully
deductible against Australian Income.

Note this is only necessary up td"3lune, 2008. After that date all expenses ondareéntal properties
can be offset against Australian income.

CGT 50% discount trap for new residents

When a taxpayer first becomes a resident otrAlig for tax purposes they are deemed to haveiamt
any assets they hold, that are not connected witstrlia, at the date of becoming a resident anthet
market value on that day. Accordingly, the 50%cdist is not available until they have been a egsidor
more than 12 months. This is a real trap for peaglling their assets in their country of originttansfer
their wealth to Australia, though as the capitahgs only the difference between the market valné selling

%



price over a period of less than 12 months, it khaot be too painful. For details of assets cotetk with
Australia refer our Overseas Booklet. Referenc0D3/628

Confusion over rollover relief because U.S. diffemt

No rollover relief is available on investmemoperties in Australia. The only rollover relisfavailable to
active assets of a business and it specificallyueles assets that have been used to produce necoahe
section 152-40(4)(e).

Rebate for services to the United Nations

Taxpayers who are working for the United Nas$i in excess of 183 days but are actually liafddXx in
Australia on their earnings are entitled to a relwHt$338 plus 50% of the notional dependant rehateunt.
Reference section 23 AB (7) ITAA 1936.

Overseas fruit picking backpackers

We now have a booklet written especially faritf pickers who come in from overseas on a working
holiday visa. It covers the fine line on resideracyd how to avoid the 29% tax on your earningsa¥is
Medicare qualification an issues applicable to N&¥alanders. This is available from the free puations
section of our web site.

Working and living overseas

Whether the income, you earn overseas is texatustralia or not depends on how long younaditéo go
overseas, how long you work over there and whethetaxed overseas. There are three possibmmés.

If you work overseas for more than 91 daysdmnhot set up a new home overseas or stay awaypdos
than 2 years you are still a resident of Austridistax purposes. Nevertheless you will not havpdy tax on
your overseas income if it is taxed in the couirtrwhich you earned it. The amount is still inahaldin your
tax return as exempt foreign income. This meamslliteffect the tax bracket that your Australialcome is
taxed at. Your passive income will still be taxed\ustralia because you are still a resident dxrgurposes.

If you did not work overseas for a continupesiod of 91 days your overseas income will be ettt tax
in Australia but with a tax credit for any tax ypaid overseas. For more detail on the continuengce
refer TR96/15 which also addresses the absentdd system.

Whether you work overseas for more than 91 daysss, the amount you receive needs to be iadlud
your tax return in Australian dollars at the exapamate at the earliest of the time it was earmecceived.
Yes, this means you will need to know the exchamage for each day you work and you will also need t
know how much you earned each day. You are allowa@duce your overseas income by costs you have
incurred in earning it but only if these expensesiM have been deductible if you had earned thennecin
Australia.

Generally if a person leaves Australia for entiran two years and sets up a home in anothetrgainey
will be considered not to be a resident of Ausarédir tax purposes right from the time they leavesttalia.

IT 2650 examines the relevant factors in depls.a non resident you would not be taxed on aogrire you
receive from an overseas source, though rentaimeaar capital gains from a property in Australiawabstill
be taxable here. Interest and dividend income fpoislic companies in which you own less than 10%hef
shares will not be taxed in Australia, but in moesses you will not qualify to claim back your framd credit.

Once you are a non resident any gains youenwakthe sale of shares you hold in Australiaredist
companies will not be taxable in Australia. Now #TO isn’'t going to just let you leave and takeiygains
with you. Upon leaving Australia you are considete have disposed of, at current market valueyalir
shares held in Australia and overseas if they veeguired after 19 September, 1985. There is an option
under Section 104-165(2) to ignore this deemedodisipbut if you do you will have to pay the CGT to
Australia when you do actually dispose of the shaewen though you are a non resident. This efiegti
means you will be taxed by Australia on the caggah while you were a non resident. So if you tlevant
to pay extra tax unnecessarily declare the gaimvdseving.



There are many variations and fine lines andhove so please don't act on it without gettidgiGe on
your particular circumstances. If you want mortimation that is a whole booklet on the subjectooin
web site under free publications.

Dual resident - UK rental income

It is possible to be a resident for tax purgosktwo different countries. In ID 2005/207 th& @ discuss
the situation where a dual resident of the UK amdtAalia receives rental income on a UK property.

Australia and the UK have a double tax agre#nigat can override normal tax law and contairgea
breaker for dual residents. Generally the countngre the rental property is situated has the tighax the
income. If you are an Australian resident for paxposes, with a rental property in the UK, Ausaratill
still tax the rental income even though the UK Hag, Australia will give you tax credits for anytpaid in
the UK.

The Tie Breaker in the Double Tax Agreemenhegessary to determine the residency status df dua
residents. Usually it is simply the country whar@ermanent home is maintained but if the taxpagsra
home of equal permanency in both countries it tlumks at where his or her “personal and economic
relations are closer.” If neither of these tast @plicable then it is determined by the coumrwhich the
taxpayer is a national.

In ID 2005/207 it was decided that the taxgrdyad more personal and economic ties in the Uitk
maintaining homes in both countries. As the prigperas located in the UK and the tie breaker mawe t
taxpayer a UK resident, the UK was the only couttigt had a right to tax the rental income.

Reader’s question - NZ property

A reader purchased a house in New Zealan®&9 Bhnd used it as their main residence until 2198&n
they rented it out. In 2001 they moved to Australnd sold the NZ property in 2005. They were satVithat
they would have to pay Australian CGT on the insesm the value of the property between 1989 ariib 20
multiplied by the percentage of time it was notrapéas their main residence.

True they could not use section 118-192 whedets the cost base to the market value of thevitfeR it
was first rented because this only applies to prasefirst rented after 20August, 1996. They were also
unlucky in that they purchased the property be&ff& August, 1991 so were not entitled to include huidi
costs such as interest, rates and maintenance thibjyewere living there, in the cost base undetiaed 10-
25(4). As the holding costs are taken into accdwefore apportioning for the time it was not a main
residence it would have reduced the taxable gaisiderably.

But their advisor had missed one vital issieey became residents of Australia in 2001. Up&ctoming
residents of Australia non Australian assets arsidered to have been acquired at their markeievaiiuhe
time of becoming a resident. ID 2003/628 states tthe 50% discount is only available if they haeen an
Australian resident for more than 12 months eveugh they have owned the property for more than 12
months. This means the ATO accepts that the pseckate is also reset when they become a resident.
Accordingly, their cost base is reset to the mavietie of the property in 2001 and they qualifyirtorease
their cost base by any holding costs such as sttared rates that have not been claimed as a thucten
against the rent.

Reader’s question - CGT on home while overseas

Question:

A friend owned a home, lived in it for a whiteen worked overseas for less than 6 years arghiea non
resident for tax purposes. Then he returned tdrAlis. He has had advice that the sale is CGmexdut
one Accountant disagrees claiming the non-resideangels the 6 year exemption rule.

Answer:
Section 118-145 is the section on the 6 yala; at sub section (4) it gives the following exden
“You live in a house for 3 years. You are postegrseas for 5 years and you rent it out duringryo
absence.

On your return you move back into it for 2 yearyou are then posted overseas again for 4 yagesn
renting it out), at the end of which you sell thmube. You have not treated any other dwellingaas ynain

(



residence during your absences. You may choosentince to treat the house as your main residencagl
both absences because each absence is less tleans6é yyou can make this choice when preparing your
income tax return for the income year in which golid the house.

Section 118-110 states the basic casénéomiain residence exemption and does not mentianyatime
that you need to be a resident for tax purposes.

Living in Australia and working overseas

| can’t help feeling old when | think abouetbhanges to working conditions in my life time.isInot that
unusual these days for an Australian worker to fopleyed overseas yet live in Australia. These sbrt
arrangements are not much different to the flylynout arrangements Australian mining companiesshav
remote locations. The difference for people wagkaverseas is that the income could be tax freb thie
right arrangement.

For your overseas earnings to qualify as bekampt from Australian tax you need to still besident of
Australia for tax purposes, you must be an emplay&ea contractor, your service overseas must ba fo
continuous period of at least 91 days and excepeiy limited circumstances it must be taxed indlierseas
country.

Now most Australian residents on these flflyrout arrangements only stay away from home fouad a
month but they can still qualify for the 91 daysitoual service. You can include in the 91 daysaftinual
service, days that you are not at work becausecatient, illness or recreational leave and the idastill
counted as a foreign service day even if you coomeehto Australia.

Further, from the 19December, 2005 requirement for the working daylse@ontinuous is less onerous.
For example two periods of work can be groupedttageas continuous if they are only broken by terapo
absences that do not exceed™d8 the total number of days of foreign servicedvefthe absence. But note
these days of temporary absences that are notodilleess, accident or recreational leave do rmint
towards the 91 days.

Recreational leave is

Additional Leave Granted because of overseas se(ificeasonable) — Para 9 TR 96/15

It does not matter that no annual leave is provigerthuse of the cycle working arrangement — IT 2015
It does not matter that the time on recreatioraléeis spent working in another business — ID 2086/

Recreational Leave Is Not

Long Service Leave - 23AG(6)(a)(ii) ITAA 1936

Extended Leave - 23AG(6)(a)(ii) ITAA 1936

Time spent in Australia working for the same busgtihat employs you overseas — ID 2006/16
Leave without pay or on reduced pay

Holiday leave as opposed to part of a cyclical wmatktern

Based on the above an Australian residentv@ai overseas on a cyclical shift of 5 weeks ovasgben 5
weeks in Australia on leave and the whole perioddaeted as overseas service (IT 2015)

Note if your income is exempt because of theva it is still included in your Australian taxtuen as
exempt foreign income because it is taken into aetwhen determining your Australian tax rate.

Our double tax agreements vary with each ggunit it is not unusual for them to contain anrapéon
from tax in the foreign country for income earnadhe foreign country but paid by an employer ncated
in that foreign country, if the period of employmaes for only part of the foreign countries finaakcyear.
This simplifies things for executives or for thattter politicians travelling overseas and their thalgan
employers. But this also means the exemption fi@in Australia on the income cannot apply becdhse
income is not taxed in the foreign country.

One final twist. Assume you are working iroteountries, one that does tax you on your earrangsone
that doesn’t. Obviously, the income you earn i ¢buntry that doesn’t tax you will be taxable insfralia
but, providing the other conditions are met, tineetin this country can be added to your 91 day tthelp
make the income taxed in the other country exenopt fAustralian tax (ID 2005/169).



Update to CGT and foreign residents

Foreign residents will now only be subjectépital gains tax on real (real estate) propery thersonally
hold in Australia or any property that they usecarrying on a business that is permanently estaddisn
Australia. If more than 50% of a foreign interptsentity (and its associates) assets are Austraéah
property CGT will also apply. Though for this tppdy to an overseas resident they must have meane ¢h
10% interest in the entity. When this bill recaRoyal Assent the above will replace the definitid assets
having the necessary connection with Australiaun@verseas Booklet.

Temporary residents of Australia

New rules apply to temporary residents of Aalit from £' July, 2006, so the tax return these residents
will be preparing very soon will be the first to atfected by these changes.

To qualify as a temporary resident you musetnadl of the following three conditions:

1) Hold a temporary visa granted under the Migratiah A

2) Have not and never have been an Australian resiaerdefined in the Social Security Act which
defines a resident as residing in Australian anckiteer an Australian citizen, the holder of a
permanent visa or the holder of a protected speaiagory visa.

3) The taxpayer’s spouse is not an Australian Residekefined in point 2) above.

Based on the above | would doubt that a New Zealesident would qualify as a temporary resident.

Temporary residents are still residents &orpgurposes so they are entitled to the low taesrapplicable
to residents but Australia will not be entitledtéx most of their foreign source income. TR 98distusses
when you become a resident for tax purposes and tha questionnaire on the ATO web site thatleep
you work out what applies to your particular ciratances
http://calculators.ato.gov.au/scripts/axos/axoL@EPNTEXT=&KBS=resident.xr4&go=ok

Australia will not tax temporary residents dimidends, interest, rent, business income andltiegathat
have their source somewhere other than Austrdlemporary residents will be taxed on any capitah tjaey
make either directly or indirectly on real estateAustralia because it is considered “Taxable Aulistn
Property”. Shares in public companies in Australiaany overseas assets are not considered todalble
Australian Property” so temporary residents wilt be taxed on any gains made on these. More detail
the definition of “Taxable Australian Property” aaeailable in Division 855 of the 1997 ITAA.

Unlike permanent residents moving to Austrakanporary residents will not be deemed by our T&s
to have purchased their assets, excluding “TaxAbkralian Property” when they enter Australia. &kth
they leave the country they are deemed to haveoskgspof these assets that are not “Taxable Aumtrali
Property” but any gain or loss is not taxable.islimportant to note that the old rules apply tmperary
residents that arrived here befor® April, 2006. The old rules did not tax a capitgin on assets not
connected with Australia of temporary residentshdy owned them before they came here or inhetiteoh
while they were here, if they were here for lesntb years. The result will probably be the santetle old
rules are not exactly the same so if applicable gbauld consider them in regard to your particular
circumstances. |If the asset is Taxable Austrafesperty no CGT event is triggered by leaving deeng
Australia because tax will be payable on it whas &old regardless of where the owner lives.

If a temporary resident becomes a permamsident he or she is deemed to have acquired apysabat
are not Taxable Australian Property at the assesiket value when he or she becomes a permandaemes
unless the asset was originally acquired befoltSptember, 1985 ie pre CGT.

While you are a temporary resident of Aus&ralou will be taxed in Australia on all your emphognt
income even if it is earned overseas. This woualdude income earned as a contractor if it is foury
personal services even if the income is divertedujh a family company or trust. Note that it dikely for
foreign employment income to be caught because qjuiet likely that you won’t be a temporary reside
while you earn it or that the 91 day rule wouldrepe it anyway. This section is probably only imded to
catch the income of temporary residence if, as @fatteir Australian employment, they travel ovaséor a
short period of time, for example a meeting withnmbers of the overseas parent company.

The controlled foreign entity rules will ngiy to temporary residents.



When You Have a Carried Forward Loss

| am not talking about a capital loss. Jusbemal revenue loss. This can happen if you fzaxegative
rental property and take some time off work to @aer look after children. It is also applicabte rion
residents of Australia for tax purposes that owregative geared rental property here, they sasetlosses
for when the property becomes positively geareithey move to Australia.

Carried forward losses are reduced each yeaxémpt income. Basically exempt income is incdihag
you do not have to include in your tax return. Bus is more complicated than you would expectabse
income is a wide term. For example it can inclé@enily Tax Benefits Part A payments received fouryo
children. Here is a list of some typical paymehtg you may be concerned about:

Does Reduce Your Carried Forward Losses
Family Tax Benefit
Child Care Benefit
Child Care Tax Rebate
Maternity Allowance
Maternity Payment
Baby Bonus
Maternity Immunisation Allowance
One-off Family Payments
Defence Force Reserve Payments
Educational Scholarship, Bursaries, Assistance etc
Apprenticeship Wage Top-Up
Exempt Payments to Overseas Defence Force Members
Foreign Diplomats wages earned in Australia
The Overseas Earning of Foreign Diplomats in Alistra
Australian Residents for tax purposes exempt oasrse
Overseas wages exempt in Australia because youed®k days or more

Does Not Reduce Your Carried Forward Losses
Government’s Co Contribution to your Super
- because it is income to the super fund not you
Any capital gain not taxed due to CGT concessions
- because this is not exempt income it is incomenbtiactually taxed due to the
concessions (Reference 1D 2004/120).
Non resident income of a non resident of Australia
- specifically excluded from the offset rules bgcson 36-20

The same conditions apply if you have a logsfa business.

Foreign loss and tax changes finally through parlinent

Legislation abolishing the quarantining ofdign losses and new rules relating to the offsébiign tax
credits has received royal assent so they willyappthe 2008/2009 financial year.
Foreign Losses:

From i' July, 2008 Australian Residents who make a losrsmas (for example a negatively geared
rental property) you can offset that loss againssthalian income. If it puts your overall positiorio a loss
situation you can carry that loss forward to thetryear.

If you have foreign losses carried over fppravious years you can offset these against Austraicome
but if you are offsetting more than $10,000 thererastrictions.

Foreign Tax Credits:

You can only use the foreign tax offset to effthe Australian tax payable on the same inconoannot be
used to offset tax on other income and it cannatdveed forward to offset in the future. To waut how
much of the offset you are allowed to use (theedf€ap) you can consider the foreign income thaegeed



the credit to be your last piece of income for ylear in other words subject to the highest ratéarfthat
applies to your income.

Now the offset of foreign tax credits only &pg if you have the income included in your tatura. This
is not good in the case of capital gains. You taye made a capital gain overseas but when youdedt
in your Australian tax return it may be completefiset by capital losses. In this case you will be entitled
to an offset for your foreign tax credits.

Any foreign tax credits that you may have iearrforward from the last 5 years of the old foreigx
system can also be used to offset Australian tafomign income if the current year foreign taxeass than
the cap (ie the tax paid overseas is less thaarttfmunt calculated to apply to that same incomeustralia).
Unlike foreign tax credits for foreign tax paidexft36" June, 2008 these old carried forward losses tigat a
not utilised can continue to be carried forward.

The above only applies to Australian resideintexceptional circumstances such as a third/gareign
tax credits on income taxed in Australia therenoHset available.

Summary:

In short Australian residents with foreigndes can now offset them against Australian incagandless
of the type of loss and foreign tax paid on incahs is taxable in Australia can be used to ofyeelr
Australian tax but only on foreign income not Aadian income.

The old laws will continue to appear in thioklet until at least 30 June, 2009 to assist readers in
preparing their 2008 income tax returns.

Tax returns for non residents on working visas

The Australian financial year runs frof duly to 3¢" June. Non residence of Australia for Tax purpose
are subject to a tax rate of at least 29% on thainings in Australia. In the 2005/2006 year otizsr
income exceeds $21,600 they are taxed at 30%thatilincome reaches $63,000 then it is taxed % datil
$95,000 when it is taxed at 47%. This means tinaedheir income exceeds $21,600 non residents are
subject to the same rates as residents but no Bredlevy. There is considerable advantage ingoain
resident for tax purposes because the first $6y@00earn per year (pro rata if only a residentgfart of the
year) is tax free and the next $15,600 is onlydeatel 5%, plus Medicare levy of 1.5% if applicable.

International students doing a course thaeeds 6 months are considered residents for taxopespbut
due to the conditions of their visas it is veryfidiilt for visitors on a working holiday visa to glify as
residents.

For a quick test on whether you are a residerto:
http://calculators.ato.gov.au/scripts/axos/axoL@EPNTEXT=&KBS=resident.xr4&go=0k

If you have worked in Australia your employeould have made superannuation contributions aur y
behalf. With the exception of New Zealanders a#trgeas residents on a working holiday or studesat are
entitled to claim this superannuation back whely tieéurn to their home land. Note it will be taxatd30%.

To be considered an Australian resident fargarposes (except for unusual circumstances) youldv
need to have settled into a routine and home irtrAliss for 6 months. The visas issued to overdrat
pickers only permit them to work for the same emgptdfor a maximum of 3 months and generally they us
the fruit picking circuit as a method of seeing ttwuntry. This lifestyle would have to be modified
considerably to qualify as a resident of Austrétiatax purposes. Unless they do not meet theleesy
criteria of any other country they will generallgtrqualify as residents for tax purposes.

Non residents of Australia for tax purposds lve taxed at a minimum of 29 cents in the dollaFarmers
normally only withhold 13% tax from fruit pickerpay. They should actually withhold 29% if the frui
picker is a non resident. When a non resident fricker lodges his or her Australian tax retura &TO will
request the rest of the tax. If the fruitpickeepe diaries and receipts they may be able to dia@mn living
and travelling expenses as a tax deduction agé#west fruit picking income. More details on thisea
available in our Claim Your Trip Around AustraliaoBklet.

You can prepare the tax return yourself byngdbwww.ato.gov.au If you would like professional help
from a firm specialising in this matter please tegh us. You may even consider contacting BAN TACS
before you enter Australia and make arrangementiséaheir mailing address for your PAYG summasies
that when you have returned home they can stillpteta the tax return for you and e-mail you detaflany
tax owing or deposit refunds directly into your katcount.



Please note that BAN TACS will require an ugnft payment of $160 before work will commence ba t
preparation of your income tax return. If you a claiming more than the basic tax deductions®b@&0
should cover the full cost of the return. Consiaeanging and paying for your tax return before 38" June
in the year you work in Australia as your fee fbe ttax agent will be deductible against your Audsina
earnings. If you wait until after the 8Qune the fee will be deductible against the nesr’s Australian
earnings and as you will have none, will be of eaddit to you at all.

Changes to the Tax Treatment of Overseas Tax Creditand
Losses

From £ July, 2008 foreign losses and tax credits wiltdeated differently. Foreign losses will be atae
be offset against Australian income. If you hameign losses carried over from previous yearscau
offset these against Australian income but if ymuaffsetting more than $10,000 there are resbristi

You can only use foreign tax credits to offbet Australian tax payable on the same incomgy, thanot
be used to offset tax on other income and theyadpe carried forward to offset in the future. Work out
how much of the offset you are allowed to use (tiget cap) you can consider the foreign income tha
generated the credit to be your last piece of irefonthe year; in other words, subject to the bgjhrate of
tax that applies to your income.

The offset of foreign tax credits only appliegou have the income included in your tax retufirhis is
not good in the case of capital gains. You maehaade a capital gain overseas but when you indtude
your Australian tax return it may be completelysetf by capital losses. In this case you will r@thtitled to
an offset for your foreign tax credits. For thegmses of the tax return foreign capital gainsracerded with
all other capital gains, not as foreign income.

Any foreign tax credits that you may have ieaforward from the last five years of the oldeign tax
system can also be used to offset Australian tafoign income if the current year foreign takess than
the cap (i.e. the tax paid overseas is less traaniount calculated to apply to the same inconfaustralia).
Unlike foreign tax credits for foreign tax paidexfB0 June 2008, these old unutilised carried foovtax
credits can continue to be carried forward.

For example, you may have Australian incom$58f,000 and foreign income of $10,000. The fareig
income comes with $4,000 in tax credits but, beeaws! are only in the 30% tax bracket, the taxhen t
$10,000 is only $3,000 so that is all you are aldwo utilise from your foreign tax credit. Thetrés lost
forever. On the other hand, if you were in the 4@%bracket you would be able to fully utilise ttredit.

Our overseas booklet has now been updateciadia this information but the old laws will conimto
appear in the booklet until at least™3Iune, 2009 to assist readers in preparing théi® 2icome tax returns.

Saving Tax on Your Investment Property — The Book

“Every investment property tax-related questyou’'ve ever wondered about is answered
here and — perhaps more importantly — the onesdydo’t think to ask but should have! For
property investors who want to refine their stratefpr maximum gain, this resourceful
handbook will make a great constant companionEynas Brodie, Editor, Australian Property
Investor magazine.

It's finally finished! Combining Noel Whittaker’s easy reading style witlia Hartman’s mind numbing
attention to detail was a major challenge whichway over schedule but it is finished, printed, arnldibe in
the book stores soon. If you want a copy straagidy you can purchase it online by going to:
www.bantacs.com.au/property.phfhe cost is $29.95 plus $5.95 postage — tax disdeiof course!

Ask BAN TACS

For $39.95 you can have your questions regardimmt&asains Tax, Rental Properties and Work Related
Expenses answered. If the answer may be questmngour Accountant we will include references to
support our conclusion. Just govtavw.bantacs.com.aand look for the AskBantacs link on the right loé t
home page.



Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.
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Self Managed Superannuation Funds Year End Taxegies

Disclaimer: Please note in many cases the legislation reféor@dbove has only just passed through parliamerg. foll effect is
not clear yet but it is already necessary to make gware of the ramifications despite the limitesnmentary available. On the
other side of the coin by the time you read thisfimation it may be out of date. The informatiompiesented in summary form and
intended only to draw your attention to issues goould further discuss with your accountant. Plefsaot act on this information
without further consultation. We disclaim any resgibility for actions taken on the above withouttlier advice as to your
particular circumstances.



