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SELLING A BUSINESS

Important — This booklet is simply a collection of Newsflashrticles relevant to selling a business.
The articles are transferred from Newsflash into tlis booklet so it is best read from the back page
forwards to ensure you are reading the latest artie on the topic first. Note that the information
contained in this booklet is not updated regularlyso it is important that you seek professional advie
before acting on it.



This booklet is a collaboration between BAN TACScéantants P/L and Biznezmart. Each article has the
author appearing in the heading. Should you hawyegaestions in regard to the BAN TACS articlestaoh
details are above or Biznezmart as follows:

Business Broker
Graham Long
Biznezmart

(07) 5496 2393

www.biznezmart.com.au
broker@biznezmart.com.au

This information is general in nature so pleas@aloact on in without getting advice regarding yparticular
circumstances.
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General suggestions

Graham Long of Biznezmart

A serious buyer is interested in a businespamed and presented for sale. There is nothing centain to
put off a buyer than being presented with a buyingposition that looks 'shabby’, has little or eeards or
information available to assist them to arrangephechase. It is advisable to obtain professiodalce from
your broker early.

Preparing your business for sale is no diffefeom preparing your products and services foe sa your
customers. You go through a process that endscitessful income into your business. In a busisabs that
process involves gathering all the information {hatchasers will need so it is readily availabld ap to date,
presenting that information, the premises, plardt aquipment and your business operations neatanby/,
brightly and tidy.

If you use a broker to sell your businessebiar mind this person is going to represent you wpodr
business in the market place. Your broker is a etar§g agent with financial know how out in the metrk
place, not a financial agent. Your broker shouldelperience, qualified, capable and, most impdstant
accessible to you and your business. This is vaportant if the broker is going to be able to
keep abreast of your operations during the sal@geflways be fussy, be sure the broker is somgmuecan
relate to, trust and expect 110% from, as they midlke ALL the difference to the successful saleyair
business.

Listen to your broker, it is in the brokerssbenterest to get you the best price possiblef sioe broker
indicates a major difference to your expectatimteh and take note of what the broker suggestapoove the
salability of the business. An appraised opinionaitie of your business for sale is strongly recamded, but
it will not be free. Be prepared to get an opingmd pay for it ~ advise is worth what you pay for mothing
worthwhile is free as we all know.

Arrange a profile of your business. The pehould cover most of the queries your purchadéneed to
proceed. Place yourself in the purchaser's shbese tis much the purchaser will need to know. Again
professionally prepared profile will go a long wayassisting you with your sale and the settleroéthat sale.
Your profile really does represent you and yourifess to the purchaser and the purchaser's adviseep
your profile up to date.

It is not recommended you proceed with sellimgil your preparations are complete. The effextass of
you sale will depend on:

Your price - Accurate pricing is critical to success. Your ghaser is not going to pay you an
amount that cannot be justified. Be realistic, whdid your prdessional valuation
suggest?

Your Product - Your business is a product in the 'Businesses Salke' market place. It should be
prepared, presented well and attractive to yourclmsers. It will be competing with
other businesses in the same industry! The bespopition offered to the purchasers
will be successful.

Your Promotion - No advertising equals no sale. But an effectivell waced and positioned, program
of advertisements is likely to be more effectivel amexpensive than one 'big splash'.

The Broker - A broker's business is selling businesses in theketglace and is in the marketplace
all the time. You can sell your business yoursdifjt can you afford the time away
from your business? Do you want the emotional tm@umf engaging in selling your
business? Do you have the knowledge, tools of thede, documentation, and skill
to gain the best return? You may well find you aveell served by appointing a
broker to look after your interests.
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What buyers will be looking for

By Graham Long of Biznezmart
Assets This is the plant and equipment and prgpewned by the business and available for
acquisition. The depreciated (book) value is nouallg very important. The present
market value of the assets is important along wite importance of the plant and
equipment for the business operations.

Cash flow  Positive cash flow from the businesses actdrations is important. The buyer will be
looking to see how much working capital is needeckéep the business running until the
first sales are paid for and during seasonally gloves.

Profit The operational profit of a business ikely to be very different from it's assessable
income for tax. Adjustments to assessable incomeeftect operating profit need close
scrutiny to determine if they are realistic.

Inventory Size, age, quantity, and method of valuingragje costs, and obsolescence items, value of
partly completed items of manufacture can affectsifess performance. Paying for
inventory not there, or not useable is costly.

Lease Tenure No lease means you do not have any security ohbasiincome. Apart from other details
about the lease, the lease needs to allow the baysufficient period to profit from the
business acquisition. Details of many other caraiions are on the Busines3ale
Preparation Checklist below.

Profile A profile of the business should answer most of gueries a buyer will have again refer
the checklist below.

Inspection A buyer will be looking at the business assets,emory, business operation, premises,
staff and systems.

Training The buyer will need to know what training you wailffer. The clearer this is presented the
more confident the buyer will be about buying ybusiness compared with others.

Business Sale Preparation Checklist
By Graham Long of Biznezmart

Activity & ltem Your Notes

1. Lease

Documentation Term, options and

lease incentives available

- Rent reviews, dates due, methods of
calculation

- Leased area

- Zoning and permitted uses

- Landlord details

- Garbage/grease and waste traps and
removal arrangements

2. Trading hours and actual working hours
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3. Staff-organisation, wages, benefits,
awards, contracts, qualifications

4. Major suppliers, their location.

materials, products used

5. Plant and equipment
Inventory of all plant and equipment

to be sold with the business
Lease details
Repair, condition, age replacement
obsolescent items
Capacity
Depreciation schedules

of

6. Products and services you sell — a
description of the items you sell

7. Marketing and Distribution

Customer profile, lists

Advertising programs and venues,
prepaid advertising

Shop/premises presentation, tidine
décor.

Methods/means of selling/delivering
your products/services

8. Competitors

Location, size, products/services
offered.

9. Licenses, permits, patents

Physical/documentary evidence
required

10. Administration and financial details

Financial Statements (Performance
and Position) for at least 3 years an
preferably 5 years

Records remaining, invoices,
customer lists, supplier lists
Manufacturing process/design, plan
formula

Insurances required
Franchise/licensing documentation
and details

d
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Benchmarking - The way forward

By Graham Long of Biznezmart

Benchmarking is setting 'marks’ by which aibess can improve- Really useful benchmarks arsetlioat
allow a business to be able to compare its perfocmalirectly with that of its competitors. Knowisgles
turnover, profit margins, expenses, staff costmrflareas, profitability etc which are industry wisurely is of
immense benefit to your small business. Get tdagtry information that is real. Get 'in the kn@&what is
going on in your industry and us it. If your smialisiness is performing to its optimum, chancesyatehave
an excellent small business that you can expegbtain a good price for in the marketplace when gecide
to sell. We are in the business of getting youbtbst return for your business. We have benchnfarks

Accountants

Architects

Art Galleries. Craft & Antique Shops
Auto Accessories & Spare Parts
Retailers

Auto Electricians

Bakery & Hot Bread Shops
Beauticians

Bookstores

Bricklaying Contractors

Building Contractors

Bus S Coach Operators
Butchers

Cabinet Makers

Car Dealers - New & Used
Caravan Parks

Carpet Cleaning Contractors
Child Care Centres
Chiropractors

Cleaning Contractors

Coffee Lounges

Commercial Printers

Computer & Phone Sales & Repair
Concreting Contractors
Construction Companies
Consulting Engineers
Consulting Surveyors

Comer Stores/Mixed Business
Couriers & Taxi Trucks

Dentists

Desktop Publishing/Graphic Design
Dry Cleaners

Earthmoving Contractors
Electrical Appliance Retailers
Electrical Contractors

Fabric & Sewing Supplies
Financial Planners/Investment Advisers
Fish & Chips Shops

Fitness Centres

Floor Covering Retailers

Florist Shops

Footwear Retailers

Fruit & Vegetable Retailers

Health Food Retailers
Insurance Brokers

Jewellery Retailers
Landscaping Contractors
Laundromats, Laundry & Linen Services
Legal Practices

Liquor Barns

Medical Specialists (Other)
Menswear

Metal Fabricators/Engineering Works
Milk & Fruit Juice Runs

Motels

Motor Mechanics
Newsagencies

Nursery & Landscape Supplies
Office Supply/Stationers
Osteopaths

Painting Contractors

Pest Control Contractors
Pharmacies
Photographic/Photo Processing
Physiotherapists

Plastering Contractors
Plumbing Contractors
Podiatrists

Public Hotel

Real Estate Agencies

Record & Music Retailers
Restaurants

Road Transport Operators
Rural Merchants

Screen Printers

Security & Night Patrols
Service Stations

Smash Repairers

Specialty Food Shops

Sporting Goods, Toy & Outdoor Retailers
Supermarkets

Surgeons

Take-Away Food Retailers

Taxi Operators

Therapists, Counsellors & Psychiatrists
Tiling Contractors
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Furniture Retailers Travel Agencies

Gardening Contractors Tyre & Battery Dealers

General Medical Practitioners Valuers

Giftware Retailers Veterinary Practices

Glass & Aluminium Door/Window Video Libraries

Manufacturing/Fitting Women's Fashion Retailers & Children's
Hardware Retailers Wear

Hairdressers

Valuing a small business

By Graham Long of Biznezmart

This is a very complex area and readers shoedd in mid from the outset, that this informatisrmesigned
to be a general information guide for determinimg Yalue of a small business for sale purposes.

Most importantly, it is market evidence (sabésimilar businesses) that is the best guidéaedikely return
from the sale of a small business. The methods aieedsed in an attempt judge what the marketretaybe.
Market evidence, however, is considered to be thezrimling determinant. Readers are strongly advised
obtain opinions of value from professional praotiers who can provide market evidence of salesippat
opinions given. Readers are strongly advised noss®the information herein to determine valuesabse no
market evidence is made available. Their atterisairawn to the disclaimer contained herein.

There are many methods for valuing small lesses. The commonly used ones are covered here. Tt
method selected for valuing a small business igcalito the outcome because different methodsdsdiver
very different results. The method selected, ardréasons for it, should be addressed early irvaheation
process.

Commonly Used Methods

Market Value or ‘Rule of Thumb’

The technique uses ‘'industry’ turnover andipligrs of that turnover to determine value. Ihd#e used as a
basis for valuing small legal, accounting, vetemynamedical, financial planning, etc firms. It is \eery
unsatisfactory method because two similar busisesae have the same turnover but very differenfitpro
levels.

Asset Value - Going Concern

The method adds tangible and intangible ageedgtermine value. Tangible assets are items asghlant
and equipment and stock. Intangible assets ardlygied will. Tangible assets maybe, say $75,2@fit
(Goodwill) maybe $40,000. Estimated value, thenulobe $115,000. This method often overvalues
businesses, particularly those with large tangaiskeets basis.

Return on Investment

The technique uses the operational profitqeeproprietor's earnings) of a business to detesmalue. The
return sought is based on market evidence of sirbilginesses. Market evidence may suggest therRetu
Investment (ROI) for a hairdressing business shbel®0% for a business with a profit of $100, 00 year.
The Formula use is Price = Net Annual Profit x RDI. (Price = 100,000 x 100/80 = $125,000 in thevab
example).
The better the business, the lower the Return eestment (smaller risk taken), the better the grdted price
expected. It is reasonable and quick method imatt value because it uses market evidence dsatie of
the determination.

The Market based expected returns are avaifatan www.biznezmart.com.duor a fee.

Purchase of Past Profits/Capitalisation of Expecteéuture Excess Earnings
This method is the most thorough and likelh&we the most accurate estimate of value.
Judge McHugh has referred to this method of vaduat "Hepples v. Federal Commissioner of Taxation"

This method estimates price on the basis of thesfu
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Second Hand Replacement Value of working plant, fixtures, fittings and equipment.

+ A multiple of the estimated maintainable annual net operating profit (before proprietor's earnings)
which reflects risk associated with the business (goodwill).

+ Stock (good and saleable) at invoiced landed costs (ie. SAV), discounted according to age and
specific industry practice.

Work in Progress (if applicable).

Purchase of debtors (if being sold with the business which they often are not), discounted at a rate which
recognises the risk associated with aged debtors.

The general principle behind the markets deitgation of the price estimate to be paid for thpartunity to
the future profits of the business, the goodwilinpmnent of the value estimate, on the basis tiegpdst profits
of the business are maintainable into the future.

Goodwill is judged to be equal to a multipleaged on market evidence) of a period of either the
maintainable gross incomel/fees, gross profits,pnefits or excess earnings of the business basdts grast
performances. The method takes into account tke testhe purchaser that the past profits of therass will
continue into the future. The less likely (thereftrigher risk) that the profits will not be maimtedl, the lower
the multiplier is to estimate goodwill.

The information provided is designed to tatime of the mystery out estimating the value of sirmss for
small business owners in particular. It is a spestifield and readers wishing to establish progstimates of
value of business should contact professionalsuémetiy in the small business sales market place ndwe
market evidence of sales.

Disclaimer: The information recorded in this document is jued on the basis that readers will be responsible
for making their own assessments of the informatod are advised to verify all relevant represéorat
statements and information. No liability (in comtraort or otherwise) will be accepted for anys@s damage
incurred as a result of reliance upon any mateaaitained in this publication or any information awvice
provided in this publication or incorporated inThe information is not meant to be exhaustive potgntial
readers are to rely on their own assessments. plesentations, express or implied, as to the acgu@
completeness, or the conclusions to be drawn arebmart com.au nor its staff shall in no way lspoasible

for the content, accuracy and truthfulness of snfdhrmation Readers should satisfy themselves disedruth
and accuracy, of all the information given by th@im inquiries.

CGT on the sale of a business

Julia Hartman of BAN TACS Accountants Pty. Limited
The following concessions are permitted regardiagitel gains made on assets that are not plant anc
equipment, where the business qualifies as a diaalhess entity under the Simplified Tax SystentherNet
business assets of the business and associalessatkan $6 million.

a) The 50% capital gains discount - only half of thengis included in your taxable income. This
concession is not available if the asset is owned bompany. You must have held the asset foemor
than 12 months for this to qualify

b) The 15 year ownership exemption. This requirestgduave held the asset for more than 15 yearg. Th
asset must be an active asset. You need to sttesigontrolling individual test if the asset isred by
a company or trust. The taxpayer or the contrglindividual, if a company or trust, must also e
55 and retire or permanently incapacitated.

c) Retirement exemption — can only apply to an actisset and the taxpayer or controlling individual
must be over 55 and retire or put the funds insuper fund where they will not be taxed on entry or
exit. A taxpayer can only process $500,000 woftbapital gains this way in their life time. Thises
not require the asset to have been held for mame 12 months

d) 50% discount for active business assets — canapply to an active asset. This does not requee th
asset to have been held for more than 12 months.
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e) Rollover relief where an active asset can be sotianother active asset purchased or improvedmithi
two years or in the previous year. This doesraqtire the asset to have been held for more tBan 1
months. From 1-7-07 if you don’t spend the rolloyeu declare it as income or use the retirement

exemption in the year the 2 years expirers. Pred¥-you had to go back 2 years and amend
Note b) to e) from 1-7-07 require your net asseis those of your associates to be less than $6nthe
business to be a small business entity. More tme of the above can be used if you qualifyis hot that
difficult to meet the retirement condition but Hat is the case you would not be looking to userthiever
relief. You can use the 50% capital gain discdogether with the 50% active asset discount to paly tax
on only 25% of the gain.

For example:

Gain of:  $100,000

Less 50% CGT Disc: 50,000
50,000

Less 50% Active Asset Disc: 25,000
25,000

Purchase A New Active Asset: 25,000

Amount subject to CGT 0

An asset is not an active asset if it is hettety for the purpose of earning rental incomeonti1-7-07 to
qgualify as an active asset it must be used in &@bss, the business can be one owned by an affikard it
must be active for at least half the time it wasied or 7 ¥2 years whichever is the least.

There are problems if the asset is held inrapany. Firstly the 50% capital gain discountas available.
The controlling individual test can not be met iamg circumstances so the 15 year ownership oretirement
exemption may not be available. The active assebdnt stays within the company. If you try aret the

money out of the company (without putting in intosaperannuation fund note possible age base limit

problems) every dollar you receive, including tlodlats that the company did not have to pay tahecause
of the discount will be fully taxable as a divideimdyour hands. Using the rollover relief provissois only
useful if you are buying another business and litfaice you to continue to use the company soioairig the
problem next time you sell.

Changes in the 2006 budget now mean that tteerée up to 8 controlling individuals in any mess.

Changes to the simplified tax system

Julia Hartman of BAN TACS Accountants Pty. Limited
The government is going all out to encouraggriesses to use the simplified tax system (STB)e of the
most significant changes relates to the small lessircapital gains tax concessions. These connesasie very

lucrative and used correctly can mean a businesgioways no tax on the sale of a business. There a

conditions including a $6million asset test. Botwnthis test has been abolished if the busineskfigaafor
and elects to be in the simplified tax system. bhdget also announced that the asset test totet&TS had
been abolished and the turnover threshold increagextordingly, the only requirement a businessdse®
meet to enter the STS is to have a turnover (satigls) of less than $2million. It may well be titoechange.

Other than the CGT concessions the other mdwantage of being in the STS is accelerated dieyiceT
For example assets costing less than $1,000 (resdfif claimable) can be (optional) written offrimediately.
Note if they are part of a set the whole set mast tess than $1,000. Assets costing more thard8h0t with
a life expectancy of less than 25 years are platadoool and depreciated at a rate of 15% initiseé year and
30% there after. Further if the business ceasédhane is still a balance in the pool this amazart continue
to be depreciated against other income withoutritate apply the non commercial loss rules (ID 26889).
This applies even if the assets are now used featgrpurposes providing they have been held forentiman 3
years. If the pool balance ever falls below $1,80€an be written off completely (Section 328-21Mote
where a car is claimed under the 12% of cost metindade kilometre method it cannot be placed iavaValue
pool but if you change to one of these methods #iiecar has been in the pool for 3 years youatdhave to
remove it.
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Large partnerships

Julia Hartman of BAN TACS Accountants Pty. Limited

From the T July, 2007 partners in large partnerships are muete likely to qualify for the small business
CGT concessions. These can reduce the capitabgaime sale of your business to zero.

There are two tests, either of which will getiythrough the gate. The first test is electingifi@r simplified
tax system (now small business entity) which meéheagpartnership would have to have a turnoverss than
$2million, which is unlikely. The other test istimisiness assets of less than $6million. Nowgela
partnership may well have more than $6million it amsets but if the individual partner owns lessth0% of
the partnership then only his or her share is tak&naccount.

Now your spouses business does not affect yours

Julia Hartman of BAN TACS Accountants Pty. Limited
There are two tests to qualify for the drhabkiness capital gains tax concessions. Pasgimgr of them
will do and it could mean the gain on the sale@inbusiness is completely tax free.

One of the test is that your businessefested for the simplified tax system (small busgentity) in
order to do this the turnover must be less thaniidm If you don’t meet that criteria you mayilsyualify if
your net business assets are less than $6millitarslo Up until 38" June, 2007 your spouse’s net business
assets were included in this test. This is nodoitige case if their business is not connected yaths.

When part of the selling price is conditional uporfuture

performance

Julia Hartman of BAN TACS Accountants Pty. Limited

If when you sell your business part of thetcact involves future payments contingent uponasenprofit
forecasts being met you need to consider thislartithe right to these future payments are refetoeas “earn
out rights”. That is when you sell the business gtay receive some cash and an agreement thagrfurth
payments will be made conditional upon performandethe financial year that you sign the agreenesell
your business you will be assessable on the difterdetween the cost base of your business arshkbe
proceeds which are the cash you receive and thieetnaalue of the earn out right.

If you qualify for the small business capijains tax concessions you will probably pay vettieliax on the
sale of your business. Businesses in the siraglifax system (STS) qualify for the small busireassessions
but they must have a turnover of less than $2,@W0t6 enter the STS. If you are not in the STS gaw still
gualify for these concessions if the business’ asgbciates’ net business assets are less thar0DE®)00

The earn out right is a new asset that comiesexistence when the contract to sell the busimesigned
and its cost base is the market value plus anyceded costs such as legal fees. ID 2002/766ssthtd an
earn out right is a C2 CGT asset. Unlike other GfS3ets a C2 asset is deemed to be disposed ofttwen
actual payment is received, not when the contsasigned. An earn out right is not an active bessnasset so
will never qualify for the small business conceassitut if there is 12 months or more between thrisg of
the contract to sell the business and receiving phgment then the 50% CGT discount can apply (ID
2002/941). If the performance criteria is not re@tno payment is made this triggers a capital Wssh can
only be offset against future capital gains. Tdosslis the cost base or the portion of the cost bpplicable to
that payment. So you can see that the notional gaated by the market value of the earn out rigign the
business is sold is not reduced and all the sisllift with is a capital loss that cannot be s&ll unless future
capital gains are made. Accordingly, agreeingn@arning out right and setting the market valuedsdo be
carefully examined. If the buyer wants this sdrsecurity the seller needs to be compensated &iting for
his or her money, the risk that the buyer defamitsiins the business and the fact that more t#howipayable
on the future payments because they will not rectie small business CGT concessions.

The key factor here is determining the maviedtie as this draws the line on how much will éeetd at the
small business concession rates and how mucheedlive the 50% CGT at best. Setting a high markiete
will mean more of the sale proceeds relating toethien out rights is taxed at the start but if thalé business

Selling a Business Booklet -11-
Created by Julia Hartman B.Bus CPA, CA, Registered Tax Agent



concessions apply this tax may be negligible. high market value becoming the earn out right's tase
will result in very little gain in the future wheanly the 50% CGT discount is available but if treeyment is
not received this will increase the loss that mayen be utilised. On the other hand it may berg echeap
way of generating a future capital loss if you hameexpectation of offsetting it against other tamains that
do not qualify for the small business concessions.

Of course in a perfect world market value vdoloé market value but this one is very much ineye of the
beholder. Market value is the price a willing Imat anxious buyer, dealing at arms length would feayhe
asset. | personally would not pay much for an eantrright due to the high number of risk factowWhat if the
buyer ruins the business, defaults or other econdaators effect the industry, unlike the sellewduld not
have a knowledge of the sustainability of the besshand be very weary of why he or she was selllingre is
also the time value of money. Accordingly the nearkalue of the earn out right would be considerdgs
than the total of the expected cash flows so urntesseller defaults there should always be a alagatin.

Tax free redundancy payments from your own business

Julia Hartman of BAN TACS Accountants Pty. Limited

Back in December 2002 the ATO announced trgiayers who are employees of their own business th
must apply to the ATO for approval if they pay thsmives a tax exempt bona fide redundancy payment.

At the time we had a little rant about the AW@king up its own rules. Well the matter haslIfingone
before the courts and the ATO lost. NevertheleesATO is still making up its own rules. The casterence
is Long v FCT 2007 ATC 2155. Important factorghie case were:

1) The payment was what would have been paid if thegsavere dealing with each other at arms length

2) While the employee was involved in the decisioltse the business, the need arose because their on

customer terminated the contract.
3) Mrs Long’s son also received a redundancy paymedith@ was not a director though other employees
did not

The tax office has since issued a Decisionalehistatement claiming that the judgement is oniytéd to
the particular facts of the case. The only thimgATO is prepared to take on board from Long’sdaghat it
is not an automatic exclusion from the redundarancessions just because the employee was invalvidi
decision to terminate their own employment. TheQAdertainly wouldn’t approve of a bona fide redumzia
payment to an employee (owner) who decided totselbusiness. Not that this matters as in mosisctdse
small business concessions provide all the tagfrekeded.

For the 2008 financial year the maximum taefbona fide redundancy payment an employee caivee
is $7,020 plus $3,511 for each full year of service

A bona fide redundancy payment is not alwéngskest option if the directors are likely to beaitow tax
bracket in the future, due to retirement, and th@many has franking credits. It may be more apjaigpto
take the assets out of the company as a fully #drdkividend and possibly get some of the frankireglits
refunded because the taxpayer's average margieabmaall the dividend income is less than 30%.céine
company is closed the franking credits will be lasever.

GST on selling a business

Julia Hartman of BAN TACS Accountants Pty. Limited

While we have covered this topic in detaildsef this article is directed at the very smallibess owner
who may not think it worthwhile to get professiomalvice for a small transaction. Firstly you an®ng as
one new client just found out, one little slip updahe ATO get a windfall payment of GST that tegislators
never intended them to have.

When GST was introduced it included a conoessd help small business. You see if a smallrirss
changes hands and both the buyer and seller argteregl the GST is just an unnecessary and temporar
finance cost. They realised that it was silly take the purchaser borrow more money just to paysdétier
GST when as soon as the buyer put in their BAS wmayld get it back. In reality small businessesxdbhave
the cash flow to finance the ATO’s administratianmden.
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So the GST legislation included an exemptiomfiGST for businesses sold as a going concernre vere
a couple of simple conditions to prevent this baisgd to sell something other than a business rretent the
buyer accidentally claiming the GST back. Thed&ion says at section 38-325:

(1) The supply of a going concern is GST-free if:
() the supply is for consideration, and
(b) the recipient is registered or required todpstered, and
(c) the supplier and the recipient have agreedriting that the supply is of a going concern.

(2) A supply of a going concern is a supply unalearrangement under which:
(a) the supplier supplies to the recipient alih&f things that are necessary for the continued
operation of an enterprise; and
(b) the supplier carries on, or will carry on, #grgerprise until the day of the supply (whether or
not as part of a larger enterprise carried on bystipplier).

Pretty straight forward you would think. Thap the do it yourselfers fall into is not havirg tagreement
in writing or not supplying a “going concern”.

It is the going concern definition that the ATChaving a field day with. They have a 29 pagang, GSTR
2002/5 on the issue. This discusses the needotodgr a lease on the current business premisesmation
necessary to continue the business, transfer ksgnotellectual property, goodwill, franchise agrent and
future bookings or contracts. You also have tedeful of the definition of the actual business e selling.
If it is part of another business you may not dyadis selling all things necessary if you only ekt of the
business. Warning, if your staff abandon you hefore the sale the ATO may argue that you didcoatinue
to operate the business up until the day of transfaurther, as you are required to transfer tHieriation
necessary to continue the business losing staffmeadie this impossible.

If you think by reading the ruling you can peed with confidence you are a better person than\Wwieen |
sold a business | didn’t even bother trying to nmbetATO’s (at the time constantly changing) regoients of
a going concern. | simply charged GST and gaeeptirchaser enough time to pay that it allowed th@m
lodge their BAS and get it back from the ATO. 8ibiirs will tell you they just put a clause in tbentract that
will allow you to recover the GST from the purchaskbould the ATO decide GST is payable. The van f
they offer this shows you how little confidence tkgal profession has in their ability to deciphdrat the
ATO considers a going concern. | prefer to taleribk over the short term ie until the purchaseges their
BAS then over the long term living in dread of (REO questioning the contract.

So if you must (and we are certainly not reoeending this) do the contract for the sale yodirsBetter to
charge GST and give the purchaser a tax invoicheyp can claim the GST back. Because the ATO bas n
gualms about coming along, finding fault and cdllegthe GST off you even though they know the paser
has not claimed it. The ATO has turned an attdmyhe legislators to make things easier for bissineto a
chance for them to collect tax where it was nemtarided by making things confusing.

This should not surprise us as they have blearg this sort of thing for over a decade nowhvitie CGT
main residence exemption.

Deregistering For GST

Julia Hartman of BAN TACS Accountants Pty. Limited
When you de registered for GST you will neegay back any input credits you had claimed omstéor
which the adjustment period has not expired? Tiesément periods differ depending on the coshefitem,
as follows:
$1,001 to $5,000 GST exclusive Go forward to the first 3bJune after the item was purchased then
add another 3 years. If this date has passedrbeadjustment is
necessary.
$5,001 to $500,000 GST exclusive Go forward to the first 3dJune after the item was purchased
then add another 6 years. If this date has paksedno adjustment
IS necessary.
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The amount you pay back is 1M1af the current market value (GST inclusive) or fiiee you originally
paid, whichever is the lesser.

This creates a problem if you are a smallress entity using a low value pool. Just anotbasan never
to believe they have simplified things for smalklmess entities because you have to keep the eaasdvay.
You will have to trace back to your documents andhginal purchase because your depreciation sidedll
not show the individual items in the pool.

If you have been claiming GST on a cash basis final BAS must be prepared on an accrualsshagiake
debtors and creditors into account.

Selling your business

Julia Hartman of BAN TACS Accountants Pty. Limited

If when you sell your business part of thetcact involves future payments contingent uponasenprofit
forecasts being met you need to consider thislartithe right to these future payments are refetoeas “earn
out rights”. That is when you sell the business gray receive some cash and an agreement tha¢furth
payments will be made conditional upon performandethe financial year that you sign the agreenesell
your business you will be assessable on the diftexrdetween the cost base of your business arsakbe
proceeds which are the cash you receive and thieetnaalue of the earn out right.

If you qualify for the small business capijains tax concessions you will probably pay vettieliax on the
sale of your business. Businesses in the siraglifax system (STS) qualify for the small busireassessions
but they must have a turnover of less than $2,@W0t6 enter the STS. If you are not in the STS gaw still
gualify for these concessions if the business’ asgbciates’ net business assets are less thar0DE®)00

The earn out right is a new asset that comiesexistence when the contract to sell the busimesigned
and its cost base is the market value plus anyceded costs such as legal fees. ID 2002/766ssthtd an
earn out right is a C2 CGT asset. Unlike other GfS3ets a C2 asset is deemed to be disposed ofttwen
actual payment is received, not when the contsasigned. An earn out right is not an active bessnasset so
will never qualify for the small business concessitut if there is 12 months or more between thrisg of
the contract to sell the business and receiving phgment then the 50% CGT discount can apply (ID
2002/941). If the performance criteria is not re@tno payment is made this triggers a capital \Wssh can
only be offset against future capital gains. Tdsslis the cost base or the portion of the cost bpplicable to
that payment. So you can see that the notional gaated by the market value of the earn out rigign the
business is sold is not reduced and all the sisllift with is a capital loss that cannot be &l unless future
capital gains are made. Accordingly, agreeingnt@arning out right and setting the market valuedsdo be
carefully examined. If the buyer wants this sdrsecurity the seller needs to be compensated &iting for
his or her money, the risk that the buyer defamitsiins the business and the fact that more téhowipayable
on the future payments because they will not recthie small business CGT concessions.

The key factor here is determining the maviedtie as this draws the line on how much will éveetd at the
small business concession rates and how mucheedlive the 50% CGT at best. Setting a high markiete
will mean more of the sale proceeds relating toethin out rights is taxed at the start but if thnals business
concessions apply this tax may be negligible. high market value becoming the earn out right's tase
will result in very little gain in the future wheanly the 50% CGT discount is available but if treeyment is
not received this will increase the loss that mayen be utilised. On the other hand it may berg echeap
way of generating a future capital loss if you hameexpectation of offsetting it against other taains that
do not qualify for the small business concessions.

Of course in a perfect world market value vdoloé market value but this one is very much inee of the
beholder. Market value is the price a willing Imat anxious buyer, dealing at arms length would feayhe
asset. | personally would not pay much for an eantrright due to the high number of risk factowhat if the
buyer ruins the business, defaults or other econdaators effect the industry, unlike the sellewduld not
have a knowledge of the sustainability of the bessnand be very weary of why he or she was selllingre is
also the time value of money. Accordingly the nearkalue of the earn out right would be considerdés
than the total of the expected cash flows so urntesseller defaults there should always be a alagatin.
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Saving Tax on Your Investment Property — The Book

“Every investment property tax-related question’yetever wondered about is answered here and —
perhaps more importantly — the ones you didn’tkhimask but should have! For property investors

who want to refine their strategy for maximum gdhs resourceful handbook will make a great

constant companion.” Eynas Brodie, Editor, Australian Property Ineesnagazine.

Combining Noel Whittaker’s easy reading style withia Hartman’s mind numbing attention to detaibvaa
major challenge which ran way over schedule bistfinished, printed, and in the book stores. ¥auo also
purchase it online by going teaww.bantacs.com.au/property.phfhe cost is $29.95 plus $5.95 postage — tax
deductible of course!

Ask BAN TACS

For $39.95 you can have your questions regardinmt&@dsains Tax, Rental Properties and Work Related
Expenses answered. For your Accountant, we willisle ATO references to support our conclusiorst ga
to www.bantacs.com.aand look for the Ask Bantacs link under ‘Most Plapuon the home page.

Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBls

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet but it
is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the time you
read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to issues you
should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any responsibility for
actions taken on the above without further advice as to your particular circumstances.
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