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SUB-CONTRACTORS

Important — This booklet is simply a collection of Newsflashrticles relevant to sub-contractors. The
articles are transferred from Newsflash into this lmoklet so it is best read from the back page forwais to
ensure you are reading the latest article on the foc first. Note that the information contained in this
booklet is not updated regularly so it is importantthat you seek professional advice before acting an
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How a discretionary trust works

Since the collapse of HIH many clients haveidid to incorporate in order to put the corponatd
between themselves and their customers. The Hiakitaphe made people realise it was not enouglae
paid the premium on an insurance policy, if theurasace company goes broke. The corporate veillenab
them to put a barrier between the business andpkesonal assets providing they do not trade whgelvent
or act illegally. In many cases we recommend plaa trust under the company to take advantageeo€GT
concessions and more flexibility of profit distrimns. On the other hand trading as a company dib@s you
to retain profits at the 30% but these profitkdpt in the trading entity, are venerable if thenpany is sued. If
they are removed from the company they will propaie exposed to the higher marginal tax rates ef th
owners or fall foul of the many provisions desigrniedprevent the owners of companies from utilisihg
profits for personal purposes, such as Division FAr a more detailed discussion on choosing a basin
structure refer to our article in the Miscellane@mall Business Booklet. The following articlensended to
explain the basics to readers that are no doubd gddheir trade but have a very limited understamnaf
business concepts.

A Trust is not a legal entity in its own righin simple terms the law recognises, legal e#jtsuch as sane
people over 18 and companies as having the rigbhter into binding contracts. Most readers acbdaily
aware that a deceased estate is a trust. Thesdecean no-longer enter into contracts on his potva behalf
but assets still need to be sold. An executorustée is appointed to enter into contracts ondémeased's
behalf. When the executor or trustee enters imsd contracts he or she is not binding his orelfdosit the
deceased.

When a trading trust (as opposed to a deceastatk) is set up a company is normally appoititedrustee
of the trust. This means that the effective owafehe trust can become a director of the compaaycantrol
the trust but not have his or her personal asesisonsible for the companies debts (unless theg baxen
personal guarantees) providing they act honesthe company does not trade and acts simply asieehgad.
Accordingly, it is not required to lodge income taturns but annual returns to ASIC are requir€de actual
trading entity is the trust but as it is not a legpatity it enters into contracts under the compaagne with an
additional notation that the company is trusteetfa trust. The trust is the trading entity andsash is
required to have an ABN, TFN and lodge tax returnStom this point onwards we only address the
circumstances of a discretionary trust.

It is most important that the owners of thusihess remember that the trust is a separate éeg@y from
the owners themselves. This means that what belantige trust belongs only to the trust. Accordyngare
should be exercised when using the trust's fundgdisonal purposes.

If any profits remain in the trust they wikk baxed at the maximum tax bracket. Some of tlweicistances
when this is lower than the "owners" tax bracketwhen the following are applicable to the "owner".

a) The "Owner" has exceeded the superannuation sgehtreshold and is making superannuation

contributions.

b) The "Owner" has a Child Support Liability.

c) The "Owner" has exceeded the medicare levy thrdskibhout appropriate health insurance cover.

While there are not any specific provisiontpbiting trusts lending the profits it has retaineack to the
"owner" of the business, there are many traps.refbee if you take profits from your trust withochnsulting
your Accountant you should stick to the followingtimods;

1) Wages — Unlike a sole trader or partnership thettbeing a separate legal entity from the owners
allows the owners to become employees of the trOsiners’' wages should be treated exactly the same
as those of other employees. For example supeationiwcontributions of 9% should be made, normal
PAYG instalments should be deducted and includedgaWith the wages on W1 and W2 of the Trust's
BAS. If the "Owners" are not directors of the taes company their wages should be included in
workers' compensation calculation. Care shouldalkert to ensure these wages do not force the trus
into a loss situation as this will result in thedgp" paying more tax in the short term and relyamgthe
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trust to make profits before the extra tax candmouped. As employees of the trust the "owners" ca
participate in fringe benefit arrangements.

2) Profit Distribution — Firstly ensure that there arefits to be distributed. Then create a minutdateng
the profit distribution to the selected benefi@arthat are nominated either directly or indirebyythe
trust deed. The minute should present as follows:

Minute of Meeting of Directors of P/L asustee for the Family trust
Date:
Present:
Resolution: It was declared that the Family tristtidute the profits for the financial

year ending 30 June, 2003 as follows

Signed as a true and correct record:

3) Repayment of a Loan - The "Owners" of a businesallyslend it money to get started. The trust can
repay this without any complications. Make sumelthan does not topple over the other way so tiet t
"Owners" owe the trust money without first consudtian accountant. As stated above profits lefhén t
trust are taxed at the maximum tax bracket. Unlesdrust has some tax-exempt income, it will need
to retain profits in order to have the funds toaefhe loan. So even if during the year the trepays
your loan, at the end of the year you may decia¢ ithwas really a distribution of profits becaubke
owners are in a lower tax bracket.

The above should not be viewed as a comprehensaigsis of the law. It is too simplified for thand is
merely intended to give the reader an easy methadderstanding of the concepts.

APSI (80/20 Rule) and the building industry

From ' July, 2002 contractors who were registered for BeBre April 2000, became subject to the
Alienation of Personal Services Income measure(8le) for the first time. As the 2003 tax meisiwill be
the first returns for many subcontractors prepamedhis basis the ATO has been issuing lots of ings A
full flow chart of how the legislation works is alable in our APSI Booklet. The following is juatguideline
that should cover many subcontractors in the ugjdgindustry.

The main sections that subcontractors usedwdahe APSI measures are:
87-65(5)&(6) In at least 75% of the circumstances the conigtd produce a result, the contractor supplies
tools and equipment and is responsible for rectifydefective work or is liable for damages. Thisalled the
results test. In its fact sheet on the resultsttess ATO have stated that "the results test ismet where the
client is engaged to work or provide services asoted and is paid for the work or services (otiaran hourly
rate) rather than for a specified result or outcgraeuced by the work or services.” As an exanipdy use
"a carpenter who is contracted to do fit out workaobuilding site and is allocated tasks or jobsaataily or
regular basis. He is paid on a regular basis (eegkly), which is generally calculated on the nembf hours
that he works." An example the ATO uses of pastiegesults test is a carpenter who is "engagednlete
a specified job and payment is conditional upon gietion of that job."
87-25(2)Other individuals or business entities performeatst 20% of the market value of the work for that
year. Note this must actually be chargeable wottkadministration and it cannot be performed bgsoaiated
business i.e. another company owned by the samadudl.
87-25(3)An apprentice was employed for at least half ofybar.
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87-20(1)(b)If 80% or more of your income is from one source yeed to have another source of income that
is not associated with the first and you acquited source through advertising, word of mouth etc.

There are more provisions than those listetv@bthey are all listed in the booklet. If yoe @aught by the
APSI measures you will not be able to claim dedungifor home to work travel if you do not carrykutools.
If you have more than one workplace during the ylay will be able to claim all travel. You can alsaim
travel if you have regular workplace but had to kveomewhere different that day. Rent, interest ratels
associated with your residence are not claimalffayments to your spouse for work that is not dyect
involved in earning the income (i.e. bookkeeping aot deductible nor can you income split. Yol amly
be allowed a deduction for one car other than &clethat is used solely in the business.

When do you become an employer?

A key case in this area is Hollis v Vabu Riynited where the high court decided that a bicyearier was
an employee of the courier company. Note this easenot in regard to the superannuation guarantee.
The contrast between this and another Vabu cass giou an idea of how unclear the area of employee
contractor is and how little this relies on outwappearances such as an ABN. The ATO has annotimati
will rule on bicycle couriers to the full extentds on Hollis’ case (2001 ATC 4508). In other vgoall
bicycle couriers are now considered employees @if ttourier company. Accordingly, the ATO rulecttas
at 1st July, 2002 all bicycle couriers with an ABd that purpose only are to cancel their ABN an8TG
registration if applicable and Courier companiessiniieat their bicycle couriers as employees inolgd
deducting PAYG withholding from their payments, payFBT on any benefits they receive and payingOtte
superannuation surcharge. Yet the very same cazomapany won the right not to include its Coudeivers
who supplied a purpose built car as employeedfostiperannuation guarantee levy. Further in thiksttase
the judge said that it does not matter if the cusupplies a bicycle or a car they are still erygds.

In view of the above please take the followasgthe best guideline we can give you but nottargjack and
white. Please note that the alienation of persgealices income rules (80/20 rule) do not applyntake
contractors employees refer TR 2005/16 paragrapantl62. These rules are only intended to coihal
contractors deal with the payments they receive.

For PAYG Withholding Purposes — Whether a persoaniemployee (and therefore the Payer is requoed t
withhold PAYG) is an issue of common law. Therefdris not specified in legislation but by variocesses
over the years. The ATO has outlined its opinioi R 2005/16. This topic is full of fine lines fexample the
difference between an employee and an independeniiact is whether the contract is a contract ofise or a
contract for services. Probably the strongestcaidr is the control test. Years ago this usebletezalled the
servant master relationship. The control test $aamkhow much the payer has a right to direct halere and
when the work is performed. This is where the tjarof, is the contractor employed to perform adfic
task or to provide services as directed by the paymmes from. If a contractor is paid on an houate it
strongly suggest that the payer has control ovar #fforts and so should be withholding PAYG Ihst@nts.
Having said that you should now be aware of somecticontradictions of this situation. Solicitaaad
accountants may charge on an hourly rate but b&amars because they have so many other clieAts.
salesperson who only receives commission, so isumenated purely on a results basis is usually still
considered to be an employee.

On the other hand being paid to produce altr@sli normally mean the contract is not subjectRAYG
withholding. This issue is covered in paragraphoB6I'R 2005/16. Does the contractor have the right
employ someone else to perform the work and doesdhtractor assume any risks that could resuteior
she making a profit or loss on the job (paymentaaesult) rather than a guaranteed income. Rickides
responsibility for poor workmanship or injury toettpublic. The more tools and materials the contract
provides the less likely the payer will have tohkibld PAYG. The more payers the contractor haddbe
likely that PAYG Withholding Instalments need todeducted. Paragraph 35 states that it does aibénthat
the payment is based on expected reasonable luaosriplete the task as long as in other waysatgsnuine
results based contract and vise versa paymeiiteobatsis of performance rather than hourly rat®isenough
in itself to turn an employer/employee relationsinifo one of contracting.

If the contractor is a partnership, compang tnust the payer does not have to withhold PAY @&smthe set
up is purely a sham, refer TR2005/16 para 57. grbeision by a contractor of an ABN will not autotically
relieve the payer of the responsibility to deduaYi® Withholding (TR 2005/16 para 56). When thentract
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includes the payment of sick leave and/or annuwalddghe payee is most likely to be considered apl@ae.
The higher the proportion of the gross income whighworker is required to expend in deriving timebme,
and the more substantial the assets which the wdnikegs to his or her tasks, the more likely ithsit the
contract is for services.

Simply writing in a contract that the payeenat an employee but a contractor will not autooadty make
that the case for tax law purposes. This clausealigeffective if the contract has the elementa sfib contract
relationship. The claim that it is not a contratcemployment can only be used to clarify any amibg

It helps to support the argument that the woilk a contractor if the relationship came intésence
because of an advertisement by the contractorsobhher services to the public or if it was inp@sse to a
tender notice.

An oldie but a goodie in support of an indegent contractor is the Worldbook Case:

‘Undertaking the production of a given result hasn considered to be a mark, if not the

mark, of an independent contractor".
A major factor in this case was the contractoghtrio employ others to do the work and the faat frayment
was only by way of commission for actual sales maBayment was not related to the amount of workedo
but to the result it produced. Paying commission&is not sufficient argument that the payeedsratractor.

For Superannuation Guarantee Purposes- Common law employees as discussed above are chyght
the guarantee but contracts with individuals that grincipally for their labour are also caughthe most
significant case here is Vabu's case, discussegkabbhe court found that a courier company wasegtired
to pay superannuation under the guarantee wheredheer drivers provided their own vehicle thatswa
designed to carry parcels. SGR 2005/1 gives th@'a opinion of when a courier driver is considetede
acting independently of its company and thereftie dourier company is not liable for the guarant@ée
more the arrangement becomes a payment for mongubathe personal services of the worker the likesy
the payer is to be liable for superannuation. éx@mple a payment to the owner driver of a senietres not
subject to the superannuation guarantee becausedjoeity of the payment would be for the provisiointhe
truck.

The right to control is also a major deterimgnfactor. For example, family day care providersheir own
home are not entitled to have superannuation dwtions made for them because they have so muct
independence in their daily tasks (SGD94/4) yetiliaday care has a large amount of rules and guneglthis
is not considered to be control. The right to refaschild was also considered relevant.

If a contract is with a company, trust or parship there is no requirement for the superammuguarantee
levy SGR 2005/1 paragraph 99.

If the payee is a sole trader and less th&ba 60the payment received is for the sole tradena labour
there is no requirement to pay superannuation. mpies of this would be supplying and installing a&n
conditioner where the charge for the air conditromas more than the installation charge. Of coifraesole
trader provides you with the services of one of tisher employees you are not required to make a
superannuation contribution for that employee thle grader is.

Paragraphs 43 to 47 of SGR 2005/1 examine v@heontract would not be subject to the super guieea
because it is to produce a result. It includesnadiscussed in the PAYG section, considerationvbéther
there is the right to employ another party to penféhe task and/or the provision of plant and eopdpt, fixed
payment rather than hourly rate and a specifiedaraé.

Paragraph 78 sums it up well:
“Where the terms of the contract in light of thésequent conduct of the parties indicates that:
- The individual is remunerated (either wholly ommipally) for their personal labour and skills;
- The individual must perform the contractual worksomally (there is no right of delegation); and
- The individual is not paid to achieve a result,
The contract is considered to be wholly or printtiptor the labour of the individual engaged anddneshe
will be an employee under subsection 12(3)".

If you are found to have not met the requeat of the Superannuation Guarantee you will bedii
required to pay the omitted superannuation andrex#tive a tax deduction for it. Therefore we recend
you error in favour of caution.

For Workers’ Compensation Purposes —In Queensland from®1July, 2003 a Payer does not have to cover
its subcontractors for Workers’ Compensation ifytheve an ATO Personal Services Business deternimimnat
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or they satisfy the results test used in the ARSislation (80/20 Rule). The results tests stdtas all the
following conditions must be met:

The contract is to produce a result, supply plawk @quipment or tools of trade (if it is

normal in your industry to have tools) and lialyilfor the cost of rectifying defective

work or liability for damages remains with the stdntractor. APSI 87-65(5)&(6).

Further, a Payer who has a contract of servitle avcompany or a trust is not required to conerdcompany
or trust's employees for workers compensationsiup to that company or trust to cover its’ empésye
Directors of companies or trustees of trusts dohaee to cover themselves with workers compensatidare
information can be found on the Queensland Work€&€empensation Board' web site at
www.workcovergld.com.au

Note if you have not covered a worker that is injured gou should have, you will be liable for 150%tlod
costs associated with the injury.

Claiming company & trust losses in your personal ta return

The trick here is to find a way of failing tA&SI test. It Shouldn't be too hard seeing adefislation was
designed to catch you anyway.

Finally, something positive for taxpayers ofithe APSI legislation. If your company or trusade a loss
you will be permitted to offset the loss againstitypersonal income if the loss is in regard to peas services
income caught by the APSI legislation. This initie was announced in the May 2003 budget. Itotiffely
gives taxpayers caught by APSI an advantage over aaxpayers operating through a company or @ast
other taxpayers' losses are quarantined until dmsmhpany or trust makes a profit and satisfies other
requirements. The new concession will be backdetdédsses generated in the 2000/2001 financialsyaad
all following years. Unfortunately, the legislatias not yet through parliament and it is now titaegprepare
these entities tax returns for the 2003 year. ré&xrns can be amended for up to four years back the date
of their original assessment. Until this law pasgeough Parliament the amended returns can ntidged
and any 2003 tax returns prepared before the &gial is passed will not be able to take advantigiis
concession. Accordingly, they will have to waitb@ amended at a later date.

Nasty sting for legitimate business expenses

If you are caught by the APSI rules you carah@im a deduction for payments made to associatless the
work they perform directly relates to the principairk provided to customers or clients. An exangiléhis is

if I charged my brother for preparing the income taturn for his tutoring business he would notalée to

claim the fee paid to me as a tax deduction, desgpé size of my business. Naturally enough Itddréarge

him. Nevertheless, under GST legislation | am meguto remit to the ATO the amount of GST that Vdou
have been applicable had | charged him! In an éwgher development of this double standard the®ATas
taken the approach that the rules on paymentsstuceges include payments for goods. Accordindlyour
spouse owns the business from which you purchasesgationery and your income is from personalisess
you cannot claim a deduction for the stationerie Tegislation states:

SECTION 85-20 Deductions for payments to assceiete.

85-20(1) _Youcannot deduct under this Act:

(a) any payment you make to your associate; or
(b) any amount you incur arising from an obligatypou have to your associate; to the extent that th
payment or amount relates to gaining or producimg yersonal services income.

85-20(2) Subsection (1) does not stop you deductiqmpyment or amount to the extent that it relates
engaging your associate to perform work that fopag of the principal work for which you gain or
produce your personal services income.

85-20(3) An amount or payment that you cannot deldecause of this section is neither assessalben@aor
exempt income of your associate.

Makes you wonder if any of our highly paid politios read the legislation before they vote on igsad it.
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ATO changes its mind on unearned income

The primary purpose of printing this articielbecause we have advised clients on the basleATO's
view to date and now it has changed its mind. tQeast drafted a possible change of its mind ir2QUB/D11.
So if the following seems to be a contradictionhofv we have told you to prepare your BASs you are
absolutely right, it is! Fortunately this chandgemand only applies from %L July, 2003.

The principle is based on the Arthur Murrayaoa school case. Lessons were paid for in advaiée
taxpayer won the right not to include in his tature the funds received for lessons yet to be givéhis
principle would apply to taxpayers regardless oktthler they were on an accruals or cash basis. itBdbe
fact that this case was heard in 1965 the ATO stlied on it when the simplified tax system (SV&s
introduced. Accordingly, it ruled that even if alection was made for the STS, which requiresdipayer to
include as income only amounts actually receivestettwas no need to include income received if & wat
yet earned. This has now changed so taxpaydheisimplified tax system must include all inconagéually
received regardless of whether it has yet beeredarn

Non lodgers

“I haven't put a tax return in for yeargjdn’t know what you are worried about mate.”

This is the resounding words of wisdom aceulractor received when he told his mates on thielihg
site he had a summons to appear in court for ndgelment of his 2002 income tax return. The coavediim
a large fine and a deadline to lodge. He frontesbatffice 4 days before the deadline.

As the saying goes, “It won’t happen over migit it will happen”. So start sleeping nightssgand get it
sorted out. We also have the original tax returmidating back to 1986 so you can't scare us.

Check list before paying invoices

Please go over the following check list for beforaking each payment.

Is the Invoice for more than $55 GST inclusive or $50 Pay without question. No need to withhold tax and
excluding GST? No >  can claim input credit.
Yes |
Has the Supplier Provided an Invoice? No >  Withhold 48.5%of the total Invoice price to remit to
ATO Ask Supplier for TFN
Yes |
Does the Invoice have an ABN? No >  Withhold 48.5%of the total Invoice price to remit to
ATO Ask Supplier for TFN
Yes |
Does the Invoice include the words “Tax Invoice,” the date, No >  Noinput credit can be claimed so this supply should
name of the supplier, the Tax inclusive price and a brief be at least 1/11th cheaper than a correctly invoiced
description of the goods supplied? supply.
Yes |
Is the Invoice for more than $1,000? No >  Bingo! Pay full amount of invoice & claim input
credit.
Yes |
Does the Invoice include in addition to the above - the No >  No input credit can be claimed so this supply should
quantity of the goods or the extent of the services supplied, be at least 1/11th cheaper than a correctly invoiced
your name and address or name and ABN? supply.
Yes |

Bingo! Pay full amount of invoice and Claim input tax
credit.
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The

Cash economy audits

ATO has released a report called The Cash Bephinder The New Tax System. In annexure 1 it sets

out the procedures it will be using to detect unregrl cash income. The full text is available lo@ ATO web
site. A few items that may interest readers are:

1) Th
Ta
2) Au
(a)
(b)

(©)

(d)

e ATO considers the high risk industries to beilddug & Construction, Cafes, Restaurants &

keaways, Cleaning, Hairdressing & Beauty, Trukeash Repairers and Taxis.

dit activity will include
Walkins — Intended to catch traders not registéoeST or employees who are not on the books.
Top Down — Tracing the records of major firms dotknough to the contractors they pay and the
contractors that the contractors pay to make dunecame has been correctly recorded.
Statistical Norms — The ATO will be comparing e&ctsiness against the average for its industry. For
example they will be looking at gross margins asagngoods have been marked up at the industry
average. If the margin is less they will be sugpis that the income from some of the goods sofd ha
not been declared. Over the last year, when we pespared a business tax return, we have providec
our clients with a letter which among other thimfiscusses how their figures compare with the ATO
industry average. So for further information omymdustry please refer to this letter or contest
Cash Ratio — According to the ATO'’s research Cafes Restaurants receive 68% of their income as
cash. In other words if credit card transactioccoant for more than 32% of the takings the ATQA wil
assume some cash has not been recorded. Sounexéréme? Tell that to the Restaurateur who was
sentenced to 3 years and 4 months jail for keepuagsets of books, non-lodgement of company tax
returns and paying untaxed cash wages.

3) Other Areas The ATO Will Be Looking At:

(@)
(b)

(©)
(d)
(€)

()
(9)

Whether GST has been remitted to the ATO when eagip or a vehicle used in the business, is sold,
even if the business use is only minor.

Checking for a tax invoice for expenses where tiveice amount exceeds $55 (GST inclusive). A tax
invoice needs to include the supplier's ABN, theagTax Invoice, the date, the name of the supplier
a brief description of the goods, the tax inclugiviee and if the invoice is for over $1,000 it makso
include the quantity or the extent of the servipesvided and your ABN or name and address.
Surprisingly, it is the purchase of vehicles tlsatiost likely not to be supported by a tax invoice.
Forgetting to apportion payments between privatklarsiness use. If such a payment is over $1,000
you need to review the portion claimed as busieast adjustment period.

Not paying GST on cash contributions employees niakeduce their fringe benefits.

An up front GST input credit is not available oanits purchased under a Hire Purchase agreement i
GST is reported on a cash basis, you can only dlag"GST portion of each payment made under the
HP agreement when that actual payment is made.

A GST input credit can not be claimed for land pased under the margin scheme.

Barter Transactions must be included.

Voluntary agreements

The ATO fact sheet NAT3063 states the following:

1) A voluntary agreement must be in writing and mwstdr the services of an individual who has an ABN.

2) The agreement can be terminated by either partigiadgvthe other in writing.

3) Providing the person who is receiving the servisesild normally be entitled to a full input credirfthese
services, the person supplying the services doeshaonge GST to the person receiving the servidds person
receiving the services does not receive an inpaditcfor services provided under a voluntary agresm So you
would expect to be charged 17lless than suppliers for whom you can claim an timpedit.

4) The person who provides the service should betergis for GST as they can claim an input creditafoy items
they buy in relation to their business but do nmténto charge GST to the person receiving the cerder a
voluntary agreement.

BANTACS Note: If the service provider is also providing sergde the public and
their total turnover is under $50,000 it will prdiha not be in their interest to
register for GST.
Subcontractors Booklet -9-
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5) Basically, the rate of tax to be withheld is eitl2€6 or the amount shown as the instalment raiain the
subcontractor's BAS.
BANTACS Note: The ATO has released a voluntary agreement form that ean b
used but it is hot compulsory.
6) Appropriate records must be kept by the payer &mhendividual subcontractor, as a payment summast be
prepared at the end of the year.

Labour hire arrangements

Due to the amount of radio advertising abd pit falls of being an employer compared withngsa

Labour Hire firm | thought the following case regat reading.

In Damevski v Giudice (2003) FCAFC 252 thd fegderal Court found a cleaner provided in a laldore

arrangement was really an employee of the persowlfiich they did the cleaning (principle) not thabour
Hire firm. As it was the principle that set thendi@tions under which the cleaner worked, the Labdire
company was merely an administrator.

Note that the question of whether you ar¢ Isible as an employer is really an issue for lecdéor and you

should consult one before shelling out higher labates to a Labour Hire company. Some of the iaod
factors are whether the contractor provides thein ¢ools, whether they are paid by the hour or ésult,
whether they contract to other businesses as wk#ther there is any allowance in the agreementdbday
pay and whether the principle deducts tax fromcthr@ractors pay.

Overloaded Ute insurance risk

The payload on most Ute includes the tray, bull passengers, accessories, canopy and sometimes eve

fuel. So having a one tonne Ute does not meanythatan put one tonne in the back. After allowiogall
the above you may only be able to legally carry aabnne. If it is shown that being overloadedtdbuted to
the accident your insurance company may not paglthen. The answer to this problem is a lazy alé can
add another metre to your tray and up to one témryeur payload. An extra axle can change a Lariser or
Patrol into a dual cab with a tray area larger tthenstandard Ute. The extra space provided by tivheel
conversion gives you twice as much space as aathmte at a lot less cost.

Having found myself overloaded by one tonrfeuind that the best people in the country for the of

conversion are at Dalby in Queensland. Six Whe@tatversions Pty. Limited. They have found a sofufor
every problem | have thrown at them. They custanidbanything and make any size trailer, even tippe
trailers. They also build tipper trays for Ute.

Building & construction industry contractors or employees
The ATO has issued a fact sheet to help peoptiee building industry determine the fine linetlween an

employee or sub contractor. Note this fact shemtsdnot cover the superannuation or work cover
consequences. For more detail refer our SubcdatsaBooklet under free publications on our web.sit

The key points in the ATO fact sheet are:

* A warning that employers can be fined or prosectdedhcorrectly classing employees as contractors.

» Just because a worker has an ABN does not autattaticake them a Contractor.

* More than one of the following factors suggest mpleyment relationship rather than contract:
= How much control the employer has over how theigatone

The contract requires the workers personal services

The worker appears to the public as being pati@kmployers staff

Materials or equipment are not supplied by the work

The worker is entitled to paid leave

The hours to be worked are determined by the ensploy

The worker is paid an hourly rate rather than twdpce a result.

If the worker makes a mistake it is the employegsponsibility to set things right

* Apprentices are never contractors.
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Tax minimisation between spouses

Before entering into an arrangement that effelst shifts income from one partner to the othedeciding
whose name in which to buy an income producingtaskeck the need for this considering the new tax
brackets.

The way for a couple to minimise their ovetal is to arrange their affairs so that they arth lin the same
tax bracket. They do not need to have the sanabkaxncome. Their combined tax bill will not béh&om
any income shifting arrangement if they are alreidthe same tax bracket. Even if one is at tighdy end
and the other the lower end.

By the 2007 financial year the government expé¢hat only 2% of the population will be in thexmum
tax bracket due to the new tax rates. The 31.5%kiet is so wide that a taxpayer only working piare may
well be in the same bracket as his or her spouseiswvorking full time.

For example in 2006/07
0-6,0000 0% 6,001- 25,0005% 25,001 — 75,0080% 75,001 — 150,0000% 150,001 +45%

Note the above does not take into account the low ircoebate of $600 which starts to shade out after
$25,000in taxable income.

You need to have gone well into the next beaelbove your low income spouse before any taxigerment
that shifts income to them is worth your while.

Interesting ATO rulings for partnerships

GSTA TPP 086 & 87 -A partnership can claim the input credit for a taxoice in the name of an individual
partner or even an employee.

GSTA TPP 089- If you receive a tax invoice after you have c#iedeyour registration you are not entitled to
an input credit and you cannot claim that inpuditrbefore you cancel your registration because gounot
have a tax invoice.

ATO Guide - Part IVA — General Anti-Avoidance Rule (Principles about how and when it applies)
traditional husband and wife partnership not cauighd unusual or contrived features. Accepts firafits can
be distributed equally even though only one parpeeforms most of the work. Though if the businekthe
partnership is simply providing one partners peat@ervices the alienation of personal servicesnme rules

may apply.

PAYG summaries and annual report due on the 12 August

Unless you meet the criteria below all empteymust sent your 2006 PAYG summaries and an annua
report to the ATO by 12 August, 2006. Very small businesses are allowedetay this until the lodgement
date of their business’ 2006 income tax returheffollowing is applicable:

1) You have lodged your 2005 income tax return and 8Avinual report on time and

2) All employees must be family members, directorsslbareholders of the company or a trust
beneficiary, and

3) Your tax agent notifies the tax office that you @alected to receive this extension.

Accordingly, we ask all clients wishing to ¢aladvantage of this concession to contact us befae
deadline for notifications which is {5September, 2006. If you meet points 1) and 2)doutot notify us you
must send all your PAYG summaries and the annpairtéo the ATO by 30 September, 2006.
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More workers allowed a choice of superannuation fuad

Many workers missed out on being given a chatevhich fund the superannuation paid under the
guarantee, by their employer, was paid into, bex#usy were covered by state awards. Employeesred\by
state awards were not effected by the Federal Gawemnts choice of superannuation fund rules. Thanged
on T July, 2006 when the new Federal workplace relatystem was introduced. Now employers that are
companies may have to allow their employees a ehoic

To find out if you or your employees now haaeright to choose their superannuation fund go to
www.workchoices.gov.aaor ring 1300 363 264.

Micro business - Entrepreneur’s 25% tax offset

That'’s right the ATO will reduce the tax palgbn your business income by 25% if you qualifyaa@mall
business entrepreneur. It is call the Entrepréséitax Offset (ETO) and is intended to encouragepjeeto
start up small businesses on the side. As a lzaie pou must meet the following criteria:

1) Elect to join the simplified tax system

2) Have a turnover of less than $75,000 — This exaudst and dividend income if that is not reallytpa
of the business and excludes interest income eam&dn business bank accounts.

3) The business must have made a profit on the diféeréetween the turnover in 2) and expenses related
to earning it. Note if a company is providing paral services that are attributed to the person
providing the services, the company will not hawg tax payable to utilize the offset unless it has
income from other sources.

4) Have enough taxable income for the year that yae laatax liability, as the offset can only be used
reduce your tax liability, it is not payable to yibihe tax on your income from all sources is g
the offset.

5) You include all or part of the business profit wuy income tax return.

Note if you are involved in multiple businesses theirnbver, applicable to point 2) above, may be added
together if they are part of a group. To be pdrthe same group the following must apply — notétgn
includes you:
1) Either entity controls the other
2) Both entities are controlled by the same thirdtgrtiie 40% ownership or more
or
3) The entities are STS affiliates of each other — &ffilates are other entities that can be expeteatt
in accordance with the first entities wishes iratieh to all or a substantial part of the entithesiness
(TR 2002/6). But partners in a partnership are ustally each other's STS affiliates. Likewise a
husband and wife are not consider to be STS dédiaf they run separate businesses. The clause i
intended to catch artificial ways of getting aroyaint 1) and 2).

As you can see from the above a taxpayer cang@@tner in a partnership and a sole trader aatify for
the ETO for both providing each businesses indzidurnovers are less than $75,000 even if combihey
exceed it. On the other hand the total turnovehefpartnership counts for each partner. For @kamh the
partnership turnover is $80,000 no matter how m@axgners there are they will not qualify for the @Dn
their partnership income.

This offset is another nail in the coffin ariing a company compared with a discretionaryttwisich
gives you the same asset protection if it has parate trustee but better access to the ETO. Vebilgpanies
are technically entitled to receive the offset il wnly reduce the tax payable by the companythetowners
of the company. So when these profits are evdgtdatributed to the owners of the company they ether
received as wages which reduce the amount of tfsetathat is applicable to the company because svage
reduce the company’s profit. Yet the owner is ewtitled to an offset on the wages because it idnsiness
income in his or her return. Nor is the owner tedi to receive the offset on dividend income reedifrom
the company. This dividend income may not be dblde fully franked because of the reduction in the
company tax payable due to the offset, so effelstithee offset benefit is paid back when the owreserves the
dividend. The only other way an owner of the basgcan receive the income from the company is lging
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attributed to him or her by the personal servicesme rules. 1D2006/28 states that the offsebtsawailable
in these circumstances.

On the other hand a trust would be able tectiffely pass the offset onto a beneficiary butihitpaid the
income out as wages. The personal services incaleg requiring the profits of the business or @n@aship
or trust to be attributed to the tax return of gegson who earned the income would not preventgbegon
claiming the offset in their personal return as thniginating entities are still considered to hawade a net
profit (ID 2006/227).

To calculate the amount of ETO you are emtiteesimply calculate the following in regard tackdusiness
that qualifies then add the offsets together talgetotal tax reduction:

1) Divide the total turnover from the STS businesytwyr total taxable income to calculate the peragganta

of your taxable income it represents

2) Multiply the total tax payable on your taxable inw® (before the offset) by 25%

3) If the turnover in 1) was more than $50,000 sulbtfae turnover from $75,000 and divide it by

$25,000.

4) Multiply the figure in 2) above by the percentagel) above and 3) above, if applicable, for the amo

of offset you are entitled to.

Secret Plans and Clever Tricks:

The higher the business profit the higherBh&epreneurs Tax Offset with the only negativerednt being
the turnover of the business. Accordingly, if yaxe limited in a claim it is better to claim it agst your
income, rather than the business. For exampleufgan only claim 5,000kms for your motor vehiahel gou
have already done that in relation to your wagesnme, don’'t apportion between wages and business us
Claim it all against your wages income thus shifomofit from wages to the business.

Late lodgements, interest & other penalties

If you are late lodging your income tax rettine ATO can fine you $110 for every 28 days ot paward
that the return is late, up to a maximum of $530ough, the late lodgement penalty is usually waife/ou
are due a refund. Even if you are not due a refitnd worth writing to the ATO, explaining your
circumstances and asking the ATO to consider reamss the penalty under TAA Sch 1 s 298-20. d #%TO
refuses to remit the penalty and it is for morentf5a20 you can object.

Late lodgement of a BAS can be far more seraaithe $110 is per tax that is reported on th8.BAhis
means if you report your GST, PAYG withheld and F@8Tyour BAS the penalty is $330 for every 28 days
to a maximum of $1,650 (5 x $330) The penaltisp ahcrease with the size of the business for el@mnqce
the turnover exceeds $1,000,000 the penaltiesst tduble.

Penalties for late lodgement of income taxmet, BAS and ASIC forms are not tax deductible pehalty
for under estimating GST instalments is tax dethetisection 25-5 1997).

The interest the ATO charges for late payneénaxes is tax deductible but if you borrow thenag to pay

off your personal tax debt the interest on the m®miorrowed is not deductible. On the other hagdu are in
business and the borrowings are connected withbtlstness the interest on money used to pay taxes i
deductible but not for the partner’s in the buss'®personal tax. (IT2582)
This still doesn’t mean it is better to owe the Ai8tead of the bank, because the ATO charge hidbier
interest. The current interest rate charged byAlh® is 12.87%, after allowing for tax deductibylithis is an
effective rate of 8.816% if you are in the 31.5% lmacket ($25,000 to $75,000). Even at the marintax
bracket which doesn't kick in until your taxableame reaches $150,000 the 12.87% interest cha®89%6
after allowing for tax deductibility. So unlessware in the maximum tax bracket, if you can borayainst
the equity in your house at housing loan interasts there is a saving in doing this as soon asitges
Though for short term debt also factor in the co$tsorrowing.

In conclusion it is important that you at lke&sdge your BAS or tax return even if you do naivé the
money to pay the tax and it is usually better todwe at housing loan interest rates to pay of yawrbill than
have the ATO charge you interest.

Note it is not just the penalties you shoddrf The ATO also has the right to prosecute yduflihey do
this the penalty provisions are not applicable.
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Just when do you become an employer

If you are concerned that you should be paying ymuntractors as employees ie deducting tax fronr the
pay and contributing to superannuation for themketaa quick test on the ATO web site at
www.ato.gov.au/businesses/content.asp?doc=/cod@®¥b062.ntm  When you have completed the
guestionnaire you can print up a report that gixesa summary of the information you have providad the
basis for the ATO decision. The ATO has undertakean you will not be fined if you follow the inforation
provided in the report.

If you are concerned that the person who gaysto work for them should be paying you as anlegge
this test may help convince them but do not be eored it is only the employer who will be liablethiey are
paying you the wrong way.

Alienation of Personal Services Income

The Results Test

At the end of 2007 IRG Technical Services Bty & Anor V DFC of T was a sharp reminder thatrthés
more to the results test than being responsibtediify mistakes. In this case a couple of engmeegued that
they passed the results test even though they d@&eart of a team where their work had to beesigff as
part of the payer’s quality control. They conteatto the payer through their company and trusthely could
pass the results test the entities would be eatitte distribute their income to other members ddirth
households who were in lower tax brackets.

The relevant section number is 87-18(3) whexuires at least 75% of the entity’s income tospabkof the
following three tests:

a) the income is for producing a result

b) the personal services entity is required tgsuphe plant and equipment, or tools of trade deeeto
perform the work from which the personal servicetty produces the result, and

c) the personal services entity is, or would kehlé for the cost of rectifying any defect in tiverk
performed.

The court found that they passed c) but nbeapuse they worked as part of a team and wedeapaiourly
rate. By simply finding that a) was not passe& ¢burt could rule but it also commented that b} wat
passed either because while they had their owiopapand data base they were not required to bhiew tto
work.

Audits

The ATO is now matching data to catch outpbedalirecting personal services income through rothe
entities. It will be collecting data from labouirdn firms, placement agencies and computer constiéa on
payments they make to entities other than indivgltagether with the name of the individual whouadly
provides the services. The information will bessonatched with tax returns to easily detect tleogigies that
are not redirecting all of their personal service®me back to the individual who earned it.

If you are concerned about your circumstances APSI booklet which is available under the free
publications section of our web site has a flowmrtiau can use to see how these rules affect you.

Entrepreneurs’ Tax Discount

This little gem has limited application and gio¢ get much publicity so is an easy one to nfisse is a
timely reminder. If your business turnover is mtiran $75,000 excluding GST don’t bother looking an
further into this. When the business turnoveesslthan $50,000 the full rate of the discountiapplBetween
$50,000 and $75,000 the rate shades out. Notésthisnover of the business, for example totasalot net
profit. The business also has to elect to bealdmsiness entity to qualify.

The Entrepreneurs’ tax offset flows througlsts to apply to the tax payable by the beneficidPartners
claim it in their personal tax returns too. Thésef or discount is 25% of the tax payable on alirytaxable
income apportioned between you business incomevages income. For example if you had a totallikxa
income of $80,000 the tax payable on all your ineasould be $18,0000. 25% of that is $4,500, if alr
taxable income was from the business (ie $40,000)discount or tax offset would be $2,250 (halfttod
$4,500 maximum).
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When You Can Claim Super, Has Changed

A little realised trap created by the changesuperannuation means that people who have csiyadl
wages income say less than $450 or because yaundee 18 and work less than 30 hours a week oayeu
over 70. Note from®1July, 2007 you may (subject to all the normal tations) qualify for a tax deduction for
superannuation contributions you make if they aaglerbefore 28 days after your™sirthday.

Can still not claim their superannuation ciimitions unless they satisfy the 10% rule. Thidus to a
change in the wording of the legislation so justdaese you could claim last year doesn’t mean ydilbeiable
to this year.

For example if you are on a low wages incorfless than $450 per month but have, say, a $35apal
gain you cannot get a tax deduction for any moray put into superannuation even though your emplsye
not required to contribute for you, because moes th0% of your income is from wages, even thougiseh
wages do not attract employer superannuation ¢anions. The best you can do in this situatiotoisisk
your employer to salary sacrifice your earnings siiperannuation.

Trap with Contractors Claiming Super

If you qualify for employer support you aretremtitled to claim a tax deduction for any perdawger
contributions you make. This is the case evemifryemployer doesn’t actually make any super coations
for you. A typical example of this would be witbrdractors. The employer may not think he or she to
make contributions but if the contract is for y¢alvour they should.

The more the arrangement becomes a paymentdoe than just your personal services the lesdylithe
employer is to be liable to pay super. For examagbayment to the owner driver of a semi traileras subject
to the super guarantee because the majority opdlyenent would be for the provision of the truckut B a
courier driver uses the family car their employewd be required to contribute to super on theirdifle More
detail on this is available in SGD93/6.

If you contract through a trust or compangrttyour “employer” is not required to contributestaper for
you and you can ensure deductibility by gettingrymampany or trust to make the contribution.

Motor Vehicle Data Matching

A very timely reminder for taxpayers driven the investment allowance stimulus to buy motoricleb
they can'’t really afford. The ATO has announcedat ihwill be obtaining details of all purchaseswvehicles
over $10,000 from the motor registries in eachestatd matching this against the owners reportedbtax
income to see if maybe they are earning more they have declared in their income tax return.

Personal Services Income and 50% Investment Allowae

According to the ATO just having an ABN is matough if you are an individual and your busingss’
income is from your personal services.

Partnerships, trusts and companies that aex@ipt of personal services income and do nai frees
alienation of personal services income rules (comyneferred to as the 80/20 rule) will still quglto claim
the investment allowance. It is just the individuat will miss out. For this reason it is imfaot that an
asset is purchased in the name of the partnershipne of the individual partners.

Our booklet on Alienation of Personal Servibeme contains a flow chart on when you are cabgh
these rules. It is available under the free palibms section.

In short if you are a sole trader and wartat@ advantage of the investment allowance it wbeldetter to
contact us first to make sure you qualify.

Saving Tax on Your Investment Property — The Book

“Every investment property tax-related question’yetever wondered about is answered here and —
perhaps more importantly — the ones you didn’tkhimask but should have! For property investors
who want to refine their strategy for maximum gdhs resourceful handbook will make a great

constant companion.” Eynas Brodie, Editor, Australian Property Ineesnagazine.
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Combining Noel Whittaker’s easy reading style withia Hartman’s mind numbing attention to detaibvaa
major challenge which ran way over schedule bistfinished, printed, and in the book stores. ¥aun also
purchase it online by going teaww.bantacs.com.au/property.phfhe cost is $29.95 plus $5.95 postage — tax
deductible of course!

Ask BAN TACS

For $39.95 you can have your questions regardiqmt&aGains Tax, Rental Properties and Work Related
Expenses answered. For your Accountant, we williohe ATO references to support our conclusiorst ga
to www.bantacs.com.aand look for the Ask Bantacs link under ‘Most Plagpuon the home page.

Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBls

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet but it
is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the time you
read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to issues you
should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any responsibility for
actions taken on the above without further advice as to your particular circumstances.
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