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How a discretionary trust works

Since the collapse of HIH many clients haveidid to incorporate in order to put the corponad
between themselves and their customers. The Hiakitaphe made people realise it was not enouglae
paid the premium on an insurance policy, if theurasace company goes broke. The corporate veillenab
them to put a barrier between the business andpkesonal assets providing they do not trade whgelvent
or act illegally. In many cases we recommend plg@ trust under the company to take advantageeo€GT
concessions and more flexibility of profit distrimns. On the other hand trading as a company dib@s you
to retain profits at the 30% but these profitkdpt in the trading entity, are venerable if thenpany is sued. If
they are removed from the company they will propaie exposed to the higher marginal tax rates ef th
owners or fall foul of the many provisions desigriedprevent the owners of companies from utilistihg
profits for personal purposes, such as Division FAr a more detailed discussion on choosing a bsasin
structure refer to our article in the Miscellane@mall Business Booklet. The following articlensended to
explain the basics to readers that are no doubd gddheir trade but have a very limited understagaf
business concepts.

A Trust is not a legal entity in its own righin simple terms the law recognises, legal etjtsuch as sane
people over 18 and companies as having the rigbhter into binding contracts. Most readers acbaily
aware that a deceased estate is a trust. Thesdecean no-longer enter into contracts on his potva behalf
but assets still need to be sold. An executorustée is appointed to enter into contracts ondémeased's
behalf. When the executor or trustee enters imsd contracts he or she is not binding his orelfebsit the
deceased.

When a trading trust (as opposed to a deceastatk) is set up a company is nhormally appoititedrustee
of the trust. This means that the effective owofehe trust can become a director of the compaaycantrol
the trust but not have his or her personal asesisonsible for the companies debts (unless theg basxen
personal guarantees) providing they act honesthe company does not trade and acts simply asieehgad.
Accordingly, it is not required to lodge income taturns but annual returns to ASIC are requir€de actual
trading entity is the trust but as it is not a legatity it enters into contracts under the compaagne with an
additional notation that the company is trusteetfa trust. The trust is the trading entity andsash is
required to have an ABN, TFN and lodge tax returnStom this point onwards we only address the
circumstances of a discretionary trust.

It is most important that the owners of thusihess remember that the trust is a separate éeg@y from
the owners themselves. This means that what belantige trust belongs only to the trust. Accordyngare
should be exercised when using the trust's fundsdmsonal purposes.

If any profits remain in the trust they wik baxed at the maximum tax bracket. Some of tteeigistances
when this is lower than the "owners" tax bracketwhen the following are applicable to the "owner".

a) The "Owner" has exceeded the superannuation sgehdreshold and is making superannuation

contributions.

b) The "Owner" has a Child Support Liability.

c) The "Owner" has exceeded the medicare levy thrdshibhout appropriate health insurance cover.

While there are not any specific provisiontpbiting trusts lending the profits it has retaineaick to the
"owner" of the business, there are many traps.refbee if you take profits from your trust withochnsulting
your Accountant you should stick to the followingtimods;

1) Wages — Unlike a sole trader or partnership thettbeing a separate legal entity from the owners
allows the owners to become employees of the trOstners’' wages should be treated exactly the same
as those of other employees. For example supeationiwcontributions of 9% should be made, normal
PAYG instalments should be deducted and includedgaWith the wages on W1 and W2 of the Trust's
BAS. If the "Owners" are not directors of the taes company their wages should be included in
workers' compensation calculation. Care shouldalkert to ensure these wages do not force the trus
into a loss situation as this will result in thedgp" paying more tax in the short term and relyamgthe
trust to make profits before the extra tax candmuped. As employees of the trust the "owners" ca
participate in fringe benefit arrangements.



2) Profit Distribution — Firstly ensure that there arefits to be distributed. Then create a minutdateng
the profit distribution to the selected benefi@arthat are nominated either directly or indirebyythe
trust deed. The minute should present as follows:

Minute of Meeting of Directors of P/L asustee for the Family trust
Date:
Present:
Resolution: It was declared that the Family triggtidute the profits for the financial

year ending 30 June, 2003 as follows

Signed as a true and correct record:

3) Repayment of a Loan - The "Owners" of a businessllyslend it money to get started. The trust can
repay this without any complications. Make sum lthan does not topple over the other way so tieat t
"Owners" owe the trust money without first consudtian accountant. As stated above profits lefhén t
trust are taxed at the maximum tax bracket. Unlesdrust has some tax-exempt income, it will need
to retain profits in order to have the funds toaefhe loan. So even if during the year the trepays
your loan, at the end of the year you may deci@¢ ithwas really a distribution of profits becaubke
owners are in a lower tax bracket.

The above should not be viewed as a comprehensaigsis of the law. It is too simplified for thand is
merely intended to give the reader an easy methadderstanding of the concepts.

APSI (80/20 Rule) and the building industry

From f' July, 2002 contractors who were registered for BB@re April 2000, became subject to the
Alienation of Personal Services Income measureR(8fule) for the first time. As the 2003 tax metsiwill be
the first returns for many subcontractors prepanedhis basis the ATO has been issuing lots of ingm A
full flow chart of how the legislation works is akable in our APSI Booklet. The following is juatguideline
that should cover many subcontractors in the bugjdgndustry.

The main sections that subcontractors usedmdahe APSI measures are:
87-65(5)&(6) In at least 75% of the circumstances the conigt produce a result, the contractor supplies
tools and equipment and is responsible for rectgydefective work or is liable for damages. Tkisalled the
results test. In its fact sheet on the resultsttes ATO have stated that "the results test ismett where the
client is engaged to work or provide services asatied and is paid for the work or services (ofiaran hourly
rate) rather than for a specified result or outcgmozluced by the work or services." As an exantipdy use
"a carpenter who is contracted to do fit out workaobuilding site and is allocated tasks or jobsataily or
regular basis. He is paid on a regular basis (eegkly), which is generally calculated on the nem&f hours
that he works.” An example the ATO uses of pasiegesults test is a carpenter who is "engagedrnplete
a specified job and payment is conditional upon gletion of that job."
87-25(2)Other individuals or business entities performeaist 20% of the market value of the work for that
year. Note this must actually be chargeable waotkaministration and it cannot be performed bgsoaiated
business i.e. another company owned by the samedoél.
87-25(3)An apprentice was employed for at least half ofytbar.
87-20(1)(b)If 80% or more of your income is from one souroe yeed to have another source of income that
is not associated with the first and you acquited source through advertising, word of mouth etc.

There are more provisions than those listetv@bthey are all listed in the booklet. If yoe aaught by the
APSI measures you will not be able to claim dedunsifor home to work travel if you do not carrykutools.



If you have more than one workplace during the ylaty will be able to claim all travel. You can alsaim
travel if you have regular workplace but had to kveomewhere different that day. Rent, interest iatels
associated with your residence are not claimalffayments to your spouse for work that is not dyect
involved in earning the income (i.e. bookkeeping aot deductible nor can you income split. Yol amly
be allowed a deduction for one car other than aclethat is used solely in the business.

When do you become an employer?

A key case in this area is Hollis v Vabu Riynited where the high court decided that a bicyaerier was
an employee of the courier company. Note this ezsenot in regard to the superannuation guarantee.
The contrast between this and another Vabu cass giou an idea of how unclear the area of employee
contractor is and how little this relies on outwappearances such as an ABN. The ATO has annotimatid
will rule on bicycle couriers to the full extentds on Hollis’ case (2001 ATC 4508). In other vgoall
bicycle couriers are now considered employees @if ttourier company. Accordingly, the ATO rulecttas
at 1st July, 2002 all bicycle couriers with an ABd that purpose only are to cancel their ABN an8TG
registration if applicable and Courier companiessimuieat their bicycle couriers as employees inolgd
deducting PAYG withholding from their payments, payFBT on any benefits they receive and payingOte
superannuation surcharge. Yet the very same cazoiapany won the right not to include its Coudeivers
who supplied a purpose built car as employeesfostiperannuation guarantee levy. Further in thlksttase
the judge said that it does not matter if the cusupplies a bicycle or a car they are still erypés.

In view of the above please take the followasgthe best guideline we can give you but nothirdack and
white. Please note that the alienation of persgealices income rules (80/20 rule) do not applyntake
contractors employees. These rules are only iegknad control how contractors deal with the paymméhey
receive.

For PAYG Withholding Purposes — Whether a persoaniemployee (and therefore the Payer is requoed t
withhold PAYG) is an issue of common law. Therefdris not specified in legislation but by variocesses
over the years. The ATO has outlined its opinioi@ R 2000/14. This topic is full of fine lines fexample the
difference between an employee and an independefriact is whether the contract is a contract ofise or a
contract for services. Probably the strongestcaidr is the control test. Years ago this usebletezalled the
servant master relationship. The control test $aamkhow much the payer has a right to direct halere and
when the work is performed. This is where the tjorof, is the contractor employed to perform adfic
task or to provide services as directed by the paymmes from. If a contractor is paid on an houate it
strongly suggest that the payer has control ovar #fforts and so should be withholding PAYG Ihst@nts.
Having said that you should now be aware of somecticontradictions of this situation. Solicitaaad
accountants may charge on an hourly rate but b&amars because they have so many other clieAts.
salesperson who only receives commission, so isumenated purely on a results basis is usually still
considered to be an employee. Other tests incllmes the contractor have the right to employ soraesdse

to perform the work and does the contractor assamyerisks that could result in he or she makingditpor
loss on the job (payment for a result) rather thaguaranteed income. The more tools and matdhals
contractor provides the less likely the payer walve to withhold PAYG. The more payers the condralcas
the less likely that PAYG Withholding Instalmenteed to be deducted. If the contractor is a pasiner
company or a trust the payer does not have to withRAYG unless the set up is purely a sham, réfer
1999/13 paragraphs 7 to 9. The provision by aractdr of an ABN will not automatically relieve tipayer of
the responsibility to deduct PAYG Withholding (TRGD/14 Para 17). When the contract includes the
payment of sick leave and/or annual leave the payew®st likely to be considered an employee. HRigber
the proportion of the gross income which the workerequired to expend in deriving that income, #mel
more substantial the assets which the worker briodss or her tasks, the more likely it is thag ttontract is
for services.

Simply writing in a contract that the payeea an employee but a contractor will not autooadty make
that the case for tax law purposes. This clausaliseffective if the contract has the elementa stib contract
relationship. The claim that it is not a contratcemployment can only be used to clarify any amibyg

It helps to support the argument that the wornk a contractor if the relationship came intesence
because of an advertisement by the contractorsobhher services to the public or if it was inp@asse to a
tender notice.

|



An oldie but a goodie in support of an indegent contractor is the Worldbook Case:
‘Undertaking the production of a given result haen considered to be a mark, if not the
mark, of an independent contractor".
A major factor in this case was the contractoghtrio employ others to do the work and the faat rayment
was only by way of commission for actual sales maBayment was not related to the amount of workedo
but to the result it produced. Though as you cam fsom TR 1999/13 paying commission alone is not
sufficient argument that the payee is a contractor.

For Superannuation Guarantee Purposes- Common law employees as discussed above are chyght
the guarantee but contracts with individuals that principally for their labour are also caughthe most
significant case here is Vabu's case, discussegeabbhe court found that a courier company wasequired
to pay superannuation under the guarantee whereaheer drivers provided their own vehicle thatswa
designed to carry parcels. SGD93/6 gives the ATapinion of when a courier driver is considered&
acting independently of its company and thereftie dourier company is not liable for the guarant@ée
more the arrangement becomes a payment for mongubkathe personal services of the worker the ligssy
the payer is to be liable for superannuation. é&s@mple a payment to the owner driver of a senietras not
subject to the superannuation guarantee becausedjoeity of the payment would be for the provisiointhe
truck.

The right to control is also a major deterimgnfactor. For example, family day care providersheir own
home are not entitled to have superannuation dwitions made for them because they have so muct
independence in their daily tasks (SGD94/4) yetiliaday care has a large amount of rules and gineglthis
is not considered to be control. The right to refaschild was also considered relevant. If a emhtis with a
company, trust or partnership there is no requirdrfer the superannuation guarantee levy. If tagep is a
sole trader and less than 50% of the payment redes/for the sole trader's own labour there isaguirement
to pay superannuation. Examples of this wouldupplying and installing an air conditioner where ttharge
for the air conditioner was more than the instadlatcharge. Of course if a sole trader provides with the
services of one of his or her employees you areremired to make a superannuation contributionttiet
employee the sole trader is.

If you are found to have not met the requeata of the Superannuation Guarantee you will bedij
required to pay the omitted superannuation andrex#tive a tax deduction for it. Therefore we recend
you error in favour of caution.

For Workers’ Compensation Purposes —In Queensland from®1July, 2003 a Payer does not have to cover
its subcontractors for Workers’ Compensation ifytheve an ATO Personal Services Business deterimimnat
or they satisfy the results test used in the ARSislation (80/20 Rule). The results tests stttas all the
following conditions must be met:

The contract is to produce a result, supply plawt @quipment or tools of trade (if it is

normal in your industry to have tools) and lialyilfor the cost of rectifying defective

work or liability for damages remains with the sudmtractor. APSI 87-65(5)&(6).

Further, a Payer who has a contract of servitle avcompany or a trust is not required to cohercompany
or trust’'s employees for workers compensationsiup to that company or trust to cover its’ empésy/e
Directors of companies or trustees of trusts dohaet to cover themselves with workers compensatidare
information can be found on the Queensland Worke&€®mpensation Board' web site at
www.workcovergld.com.au

Note if you have not covered a worker that is injured gou should have, you will be liable for 150%tlud
costs associated with the injury.

Claiming company & trust losses in your personal ta return

The trick here is to find a way of failing tAéSI test. It Shouldn't be too hard seeing adefislation was
designed to catch you anyway.

Finally, something positive for taxpayers oftithe APSI legislation. If your company or trusade a loss
you will be permitted to offset the loss againstitypersonal income if the loss is in regard to peas services
income caught by the APSI legislation. This initie was announced in the May 2003 budget. Itotiffely
gives taxpayers caught by APSI an advantage over aaxpayers operating through a company or @ast
other taxpayers' losses are quarantined until dmmhpany or trust makes a profit and satisfies other



requirements. The new concession will be backdatddsses generated in the 2000/2001 financiaisyaad
all following years. Unfortunately, the legislatiés not yet through parliament and it is now titoeprepare
these entities tax returns for the 2003 year. re&xrns can be amended for up to four years back the date
of their original assessment. Until this law paseough Parliament the amended returns can ntidged
and any 2003 tax returns prepared before the &minl is passed will not be able to take advantaghis

concession. Accordingly, they will have to waithm amended at a later date.

Nasty sting for legitimate business expenses

If you are caught by the APSI rules you carah@im a deduction for payments made to associatless the
work they perform directly relates to the principairk provided to customers or clients. An exangdléhis is

if I charged my brother for preparing the income taturn for his tutoring business he would notalée to

claim the fee paid to me as a tax deduction, desgpé size of my business. Naturally enough Itddréarge

him. Nevertheless, under GST legislation | am meguto remit to the ATO the amount of GST that Vdou
have been applicable had | charged him! In an éwgher development of this double standard théOATas
taken the approach that the rules on paymentsstaciges include payments for goods. Accordindlyour
spouse owns the business from which you purchasesationery and your income is from personalises/
you cannot claim a deduction for the stationerie Tegislation states:

SECTION 85-20 Deductions for payments to assceiete.

85-20(1) _Youcannot deduct under this Act:

(&) any payment you make to your associate; or
(b) any amount you incur arising from an obligatypou have to your associate; to the extent that th
payment or amount relates to gaining or producimg yersonal services income.

85-20(2) Subsection (1) does not stop you deductiqmpyment or amount to the extent that it relates
engaging your associate to perform work that fopag of the principal work for which you gain or
produce your personal services income.

85-20(3) An amount or payment that you cannot deldecause of this section is neither assessalben@aor
exempt income of your associate.

Makes you wonder if any of our highly paid poliios read the legislation before they vote on igsad it.

ATO changes its mind on unearned income

The primary purpose of printing this articiebbecause we have advised clients on the basleATO's
view to date and now it has changed its mind. tQeast drafted a possible change of its mind i20@B/D11.
So if the following seems to be a contradictionhofv we have told you to prepare your BASs you are
absolutely right, it is! Fortunately this chandgevind only applies from %L July, 2003.

The principle is based on the Arthur Murraywaa school case. Lessons were paid for in advaite
taxpayer won the right not to include in his tature the funds received for lessons yet to be givéhis
principle would apply to taxpayers regardless okthler they were on an accruals or cash basis. itBdbe
fact that this case was heard in 1965 the ATO stlied on it when the simplified tax system (SM&s
introduced. Accordingly, it ruled that even if alection was made for the STS, which requiresdipayer to
include as income only amounts actually receivestetwas no need to include income received if & wat
yet earned. This has now changed so taxpaydheisimplified tax system must include all inconatually
received regardless of whether it has yet beeredarn

Non lodgers

“I haven't put a tax return in for yeargjdn’t know what you are worried about mate.”

This is the resounding words of wisdom aceumltractor received when he told his mates on thiglihg
site he had a summons to appear in court for ndgelment of his 2002 income tax return. The coavedim
a large fine and a deadline to lodge. He frontesliabffice 4 days before the deadline.

As the saying goes, “It won't happen over higit it will happen”. So start sleeping nightsagand get it
sorted out. We also have the original tax returmidating back to 1986 so you can’t scare us.



Check list before paying invoices

Please go over the following check list for beforaking each payment.

# $ %&
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Cash economy audits

The ATO has released a report called The Cash Eecptunder The New Tax System. In annexure 1 it sets
out the procedures it will be using to detect uortgal cash income. The full text is available lo@ ATO web
site. A few items that may interest readers are:

1) The ATO considers the high risk industries to belldng & Construction, Cafes, Restaurants &

Takeaways, Cleaning, Hairdressing & Beauty, Tru€keash Repairers and Taxis.

2) Audit activity will include

(a) Walkins — Intended to catch traders not registéoeST or employees who are not on the books.

(b) Top Down — Tracing the records of major firms dotknmough to the contractors they pay and the
contractors that the contractors pay to make dunecame has been correctly recorded.

(c) Statistical Norms — The ATO will be comparing e&tlsiness against the average for its industry. For
example they will be looking at gross margins asagngoods have been marked up at the industry
average. If the margin is less they will be sugpis that the income from some of the goods sofd ha
not been declared. Over the last year, when we pespared a business tax return, we have providec
our clients with a letter which among other thimfiscusses how their figures compare with the ATO
industry average. So for further information omymdustry please refer to this letter or contest

(d) Cash Ratio — According to the ATO’s research Cafes$ Restaurants receive 68% of their income as
cash. In other words if credit card transactiocant for more than 32% of the takings the ATQA wil
assume some cash has not been recorded. Sounexéréme? Tell that to the Restaurateur who was
sentenced to 3 years and 4 months jail for keepirngsets of books, non-lodgement of company tax
returns and paying untaxed cash wages.



3) Other Areas The ATO Will Be Looking At:

(a) Whether GST has been remitted to the ATO when eggnp or a vehicle used in the business, is sold,
even if the business use is only minor.

(b) Checking for a tax invoice for expenses where tiveice amount exceeds $55 (GST inclusive). A tax
invoice needs to include the supplier's ABN, theagTax Invoice, the date, the name of the supplier
a brief description of the goods, the tax inclugiviee and if the invoice is for over $1,000 it mato
include the quantity or the extent of the servipesvided and your ABN or name and address.
Surprisingly, it is the purchase of vehicles tisatiost likely not to be supported by a tax invoice.

(c) Forgetting to apportion payments between privatklarsiness use. If such a payment is over $1,000
you need to review the portion claimed as busieast adjustment period.

(d) Not paying GST on cash contributions employees niakeduce their fringe benefits.

(e) An up front GST input credit is not available oenits purchased under a Hire Purchase agreement i
GST is reported on a cash basis, you can only dlag"GST portion of each payment made under the
HP agreement when that actual payment is made.

(H A GST input credit can not be claimed for land fxaged under the margin scheme.

(g) Barter Transactions must be included.

Voluntary agreements

The ATO fact sheet NAT3063 states the following:

1) A voluntary agreement must be in writing and muestdy the services of an individual who has an ABN.

2) The agreement can be terminated by either partigiadvthe other in writing.

3) Providing the person who is receiving the servigesld normally be entitled to a full input credarfthese
services, the person supplying the services doeshayge GST to the person receiving the serviddse
person receiving the services does not receivenpaticredit for services provided under a voluntary
agreement. So you would expect to be charged™sk than suppliers for whom you can claim antinpu
credit.

4) The person who provides the service should betergid for GST as they can claim an input creditaioy
items they buy in relation to their business bundbhave to charge GST to the person receivingdingce
under a voluntary agreement.

BANTACS Note: If the service provider is also providing serdde the public
and their total turnover is under $50,000 it wilbpably not be in their interest to
register for GST.

5) Basically, the rate of tax to be withheld is eitB8f6 or the amount shown as the instalment raf@ ain the
subcontractor’s BAS.

BANTACS Note: The ATO has released a voluntary agreement form thatean b
used but it is not compulsory.

6) Appropriate records must be kept by the payer &mheindividual subcontractor, as a payment summary
must be prepared at the end of the year.

Labour hire arrangements

Due to the amount of radio advertising abd pit falls of being an employer compared withngsa
Labour Hire firm | thought the following case regat reading.

In Damevski v Giudice (2003) FCAFC 252 thd fegderal Court found a cleaner provided in a laliote
arrangement was really an employee of the persowlfiich they did the cleaning (principle) not thabour
Hire firm. As it was the principle that set thendi@tions under which the cleaner worked, the Labdire
company was merely an administrator.

Note that the question of whether you ar¢ Isible as an employer is really an issue for lecgéor and you
should consult one before shelling out higher labates to a Labour Hire company. Some of the mamd
factors are whether the contractor provides thein ¢ools, whether they are paid by the hour or ésult,
whether they contract to other businesses as whk#ther there is any allowance in the agreementdbday
pay and whether the principle deducts tax fromcth@ractors pay.

%



Overloaded Ute insurance risk

The payload on most Ute includes the tray, bull passengers, accessories, canopy and sometimaes eve
fuel. So having a one tonne Ute does not meanythatan put one tonne in the back. After allowiogall
the above you may only be able to legally carry aabnne. If it is shown that being overloadedtdbuted to
the accident your insurance company may not paglte. The answer to this problem is a lazy ik can
add another metre to your tray and up to one téoyeur payload. An extra axle can change a Lansler or
Patrol into a dual cab with a tray area larger ttitenstandard Ute. The extra space provided by tivbeel
conversion gives you twice as much space as aathte at a lot less cost.

Having found myself overloaded by one tonrieuind that the best people in the country for thge of
conversion are at Dalby in Queensland. Six Wheeterversions Pty. Limited. They have found a sotufor
every problem | have thrown at them. They custantdbanything and make any size trailer, even tippe
trailers. They also build tipper trays for Ute.

Building & construction industry contractors or employees

The ATO has issued a fact sheet to help peaoptiee building industry determine the fine linetlween an
employee or sub contractor. Note this fact shemtsdnot cover the superannuation or work cover
consequences. For more detail refer our SubcdatsaBooklet under free publications on our web.sit

The key points in the ATO fact sheet are:

A warning that employers can be fined or prosectdaethcorrectly classing employees as contractors.
Just because a worker has an ABN does not autaiiaticake them a Contractor.
More than one of the following factors suggest mpleyment relationship rather than contract:

How much control the employer has over how theigatione

The contract requires the workers personal services

The worker appears to the public as being patt@employers staff

Materials or equipment are not supplied by the work

The worker is entitled to paid leave

The hours to be worked are determined by the ersploy

The worker is paid an hourly rate rather than twdpce a result.

If the worker makes a mistake it is the employegsponsibility to set things right
Apprentices are never contractors.

Tax minimisation between spouses

Before entering into an arrangement that dffelst shifts income from one partner to the othedeciding
whose name in which to buy an income producingtaskeck the need for this considering the new tax
brackets.

The way for a couple to minimise their ovetal is to arrange their affairs so that they arth lin the same
tax bracket. They do not need to have the sanablaxncome. Their combined tax bill will not béibhé&om
any income shifting arrangement if they are alreimdthe same tax bracket. Even if one is at tighdr end
and the other the lower end.

By the 2007 financial year the government etpéhat only 2% of the population will be in theximum
tax bracket due to the new tax rates. The 31.58¢ket is so wide that a taxpayer only working piare may
well be in the same bracket as his or her spouseiswvorking full time.

For example in 2006/07
0-6,0000 0% 6,001- 25,0005% 25,001 — 75,0080% 75,001 — 150,0000% 150,001 +45%

Note the above does not take into account the low ircoebate of $600 which starts to shade out after
$25,000in taxable income.

You need to have gone well into the next beaelkbove your low income spouse before any taxigerment
that shifts income to them is worth your while.



Interesting ATO rulings for partnerships

GSTA TPP 086 & 87 -A partnership can claim the input credit for a taxoice in the name of an individual
partner or even an employee.

GSTA TPP 089- If you receive a tax invoice after you have céledeyour registration you are not entitled to
an input credit and you cannot claim that inputdidrbefore you cancel your registration because gounot
have a tax invoice.

ATO Guide - Part IVA — General Anti-Avoidance Rule (Principles about how and when it applies)
traditional husband and wife partnership not cauighd unusual or contrived features. Accepts tirafits can
be distributed equally even though only one parpgforms most of the work. Though if the businekthe
partnership is simply providing one partners peat@ervices the alienation of personal servicesnme rules

may apply.

PAYG summaries and annual report due on the 14 August

Unless you meet the criteria below all empiteymust sent your 2006 PAYG summaries and an annua
report to the ATO by 12 August, 2006. Very small businesses are allowedetay this until the lodgement
date of their business’ 2006 income tax returhéffollowing is applicable:

1) You have lodged your 2005 income tax return and 8Aavinual report on time and

2) All employees must be family members, directorssloareholders of the company or a trust
beneficiary, and

3) Your tax agent notifies the tax office that you @éaected to receive this extension.

Accordingly, we ask all clients wishing to éaladvantage of this concession to contact us bdfere
deadline for notifications which is {5September, 2006. If you meet points 1) and 2)doutot notify us you
must send all your PAYG summaries and the annpalirtéo the ATO by 36 September, 2006.

More workers allowed a choice of superannuation fuad

Many workers missed out on being given a chatevhich fund the superannuation paid under the
guarantee, by their employer, was paid into, bex#usy were covered by state awards. Employeesred\by
state awards were not effected by the Federal Gawemnts choice of superannuation fund rules. Thanged
on T July, 2006 when the new Federal workplace relatystem was introduced. Now employers that are
companies may have to allow their employees a ehoic

To find out if you or your employees now haaeright to choose their superannuation fund go to
www.workchoices.gov.aor ring 1300 363 264.

Micro business - Entrepreneur’s 25% tax offset

That'’s right the ATO will reduce the tax palgabn your business income by 25% if you qualifyaasmall
business entrepreneur. It is call the Entrepréaséiax Offset (ETO) and is intended to encouragepjeto
start up small businesses on the side. As a lzaie fpou must meet the following criteria:

1) Elect to join the simplified tax system

2) Have a turnover of less than $75,000 — This exaudst and dividend income if that is not reallytpa
of the business and excludes interest income eamedn business bank accounts.

3) The business must have made a profit on the diféerbetween the turnover in 2) and expenses related
to earning it. Note if a company is providing paral services that are attributed to the person
providing the services, the company will not haug tax payable to utilize the offset unless it has
income from other sources.

&&



4) Have enough taxable income for the year that yme laatax liability, as the offset can only be uszd
reduce your tax liability, it is not payable to yibthe tax on your income from all sources is lgsmn
the offset.

5) You include all or part of the business profit wmuy income tax return.

Note if you are involved in multiple businesses theirnbver, applicable to point 2) above, may be added
together if they are part of a group. To be pédrthe same group the following must apply — notétgn
includes you:

1) Either entity controls the other
2) Both entities are controlled by the same thirdtgrtiie 40% ownership or more
or

3) The entities are STS affiliates of each other — &ffilates are other entities that can be expetteatt
in accordance with the first entities wishes iratien to all or a substantial part of the entitiesiness
(TR 2002/6). But partners in a partnership are umtally each other’s STS affiliates. Likewise a
husband and wife are not consider to be STS a#8ia they run separate businesses. The clause i
intended to catch artificial ways of getting aroyaint 1) and 2).

As you can see from the above a taxpayer camtner in a partnership and a sole trader aatify for
the ETO for both providing each businesses indi@idurnovers are less than $75,000 even if combihey
exceed it. On the other hand the total turnovahefpartnership counts for each partner. For glaih the
partnership turnover is $80,000 no matter how mgengners there are they will not qualify for the @Dn
their partnership income.

This offset is another nail in the coffin afring a company compared with a discretionaryt trisich
gives you the same asset protection if it has parate trustee but better access to the ETO. Wbilgpanies
are technically entitled to receive the offset il wnly reduce the tax payable by the companythetowners
of the company. So when these profits are evdgtdatributed to the owners of the company they @ither
received as wages which reduce the amount of tfsetothat is applicable to the company because svage
reduce the company’s profit. Yet the owner is eatitled to an offset on the wages because it idasiness
income in his or her return. Nor is the owner ttadi to receive the offset on dividend income reedifrom
the company. This dividend income may not be dblde fully franked because of the reduction in the
company tax payable due to the offset, so effelgtitree offset benefit is paid back when the owreaeives the
dividend. The only other way an owner of the basgcan receive the income from the company is lbgimg
attributed to him or her by the personal servicesme rules. 1D2006/28 states that the offsebtsawailable
in these circumstances.

On the other hand a trust would be able tectiffely pass the offset onto a beneficiary butihitpaid the
income out as wages. The personal services incaleg requiring the profits of the business or @ng@aship
or trust to be attributed to the tax return of geeson who earned the income would not preventgbeton
claiming the offset in their personal return as thiginating entities are still considered to hawade a net
profit (ID 2006/227).

To calculate the amount of ETO you are emtitiesimply calculate the following in regard tackdusiness
that qualifies then add the offsets together talgetotal tax reduction:

1) Divide the total turnover from the STS businesybyr total taxable income to calculate the peragata
of your taxable income it represents

2) Multiply the total tax payable on your taxable inw® (before the offset) by 25%

3) If the turnover in 1) was more than $50,000 subtitae turnover from $75,000 and divide it by
$25,000.

4) Multiply the figure in 2) above by the percentagel) above and 3) above, if applicable, for the amo
of offset you are entitled to.



Secret Plans and Clever Tricks:

The higher the business profit the higherBh&aepreneurs Tax Offset with the only negativarednt being
the turnover of the business. Accordingly, if yaxe limited in a claim it is better to claim it agst your
income, rather than the business. For exampleufcan only claim 5,000kms for your motor vehiahel gou
have already done that in relation to your wagesnme, don’t apportion between wages and business us
Claim it all against your wages income thus shiffomofit from wages to the business.

Late lodgements, interest & other penalties

If you are late lodging your income tax rettine ATO can fine you $110 for every 28 days ot paward
that the return is late, up to a maximum of $53hough, the late lodgement penalty is usually waife/ou
are due a refund. Even if you are not due a refitlnd worth writing to the ATO, explaining your
circumstances and asking the ATO to consider reamss the penalty under TAA Sch 1 s 298-20. d# #%TrO
refuses to remit the penalty and it is for morentf5a20 you can object.

Late lodgement of a BAS can be far more seraaithe $110 is per tax that is reported on th&.BAhis
means if you report your GST, PAYG withheld and F@Tyour BAS the penalty is $330 for every 28 days
to a maximum of $1,650 (5 x $330) The penaltisp ahcrease with the size of the business for el@mnce
the turnover exceeds $1,000,000 the penaltiesst touble.

Penalties for late lodgement of income taxmet, BAS and ASIC forms are not tax deductible pehalty
for under estimating GST instalments is tax dedhetisection 25-5 1997).

The interest the ATO charges for late payneénaxes is tax deductible but if you borrow theneg to pay

off your personal tax debt the interest on the m®miorrowed is not deductible. On the other hagdu are in
business and the borrowings are connected withbtlstness the interest on money used to pay taxes i
deductible but not for the partner’s in the buss'®personal tax. (IT2582)
This still doesn’t mean it is better to owe the Air8tead of the bank, because the ATO charge hidbier
interest. The current interest rate charged byAth® is 12.87%, after allowing for tax deductibylithis is an
effective rate of 8.816% if you are in the 31.5% lbmacket ($25,000 to $75,000). Even at the marintax
bracket which doesn't kick in until your taxableame reaches $150,000 the 12.87% interest cha®89%6
after allowing for tax deductibility. So unlessware in the maximum tax bracket, if you can boragyainst
the equity in your house at housing loan interasts there is a saving in doing this as soon asilges
Though for short term debt also factor in the co$tsorrowing.

In conclusion it is important that you at lebslge your BAS or tax return even if you do nawvé the
money to pay the tax and it is usually better todwe at housing loan interest rates to pay of yawrbill than
have the ATO charge you interest.

Note it is not just the penalties you shoddrf The ATO also has the right to prosecute yduflihey do
this the penalty provisions are not applicable.

Just when do you become an employer

If you are concerned that you should be paying ymntractors as employees ie deducting tax fronr the
pay and contributing to superannuation for themketaa quick test on the ATO web site at
www.ato.gov.au/businesses/content.asp?doc=/cod@®¥b062.ntm  When you have completed the
guestionnaire you can print up a report that gixes a summary of the information you have providad the
basis for the ATO decision. The ATO has undertake you will not be fined if you follow the inforation
provided in the report.

If you are concerned that the person who gaysto work for them should be paying you as an leyge
this test may help convince them but do not be eored it is only the employer who will be liablethiey are
paying you the wrong way.




Saving Tax on Your Investment Property — The Book

“Every investment property tax-related questyau’ve ever wondered about is answered here
and — perhaps more importantly — the ones you tlitlihk to ask but should have! For
property investors who want to refine their stratefpr maximum gain, this resourceful
handbook will make a great constant companion.Eynas Brodie, Editor, Australian Property
Investor magazine.

It's finally finished! Combining Noel Whittaker’s easy reading style withia Hartman’s mind numbing
attention to detail was a major challenge whichwany over schedule but it is finished, printed, ankibe in
the book stores soon. If you want a copy straagbdy you can purchase it online by going to:
www.bantacs.com.au/property.phfhe cost is $29.95 plus $5.95 postage — tax disdeiof course!

Ask BAN TACS

For $39.95 you can have your questions regardimgit&asains Tax, Rental Properties and Work Related
Expenses answered. If the answer may be questimngdur Accountant we will include references uport
our conclusion. Just go t@eww.bantacs.com.aand look for the AskBantacs link on the right lo¢ thome

page.

Back Issues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying ariass Capital Gains Tax
Claim Your Trip Around Australia Claimable Loans afdhing a Motor Vehicle
Defence Forces [Military] Death and Taxes Divisi8h

How Not To Be A Developer Divorce FBT for PBIs

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Real Estate Agent
Key Performance Indicators Rental Properties SgllBusiness
Overseas Backpacker Fruit Pickers Small Business ubc&tractors

Secret Plans and Clever Tricks Teachers Wage Earner

Self Managed Superannuation Funds Year End Taxe§ies

Disclaimer: Please note in many cases the legislation refeorathove has only just passed through parliamere.faill effect is not
clear yet but it is already necessary to make ywara of the ramifications despite the limited comtaey available. On the other
side of the coin by the time you read this inforioatit may be out of date. The information is presd in summary form and
intended only to draw your attention to issues gbauld further discuss with your accountant. Pleiseot act on this information
without further consultation. We disclaim any resgibility for actions taken on the above withouttfier advice as to your particular
circumstances.



