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Welcome to the BAN TACS News Flash
Our aim is to provide short but succinct updates on all tax issues

Column by Noel Whittaker

Changes to the way the superannuation guarantee is assessed mean that many people who receive al or
part of their income by commission will notice a change in their take home pay. Thisis because the
compulsory 9% paid by the employer will now have to be paid on commission payments as well as normal
salary.

This has the potential to cause friction in some businesses, because the employers will almost certainly
regard the change as an additional impost, and the employees may well believe they are being short
changed.

Employersin particular will be between arock and a hard place, because if they pay the superannuation
as an additional contribution they will be giving their staff a pay rise in what may well be very tough times.
The win- win solution is for the employer to leave the commission rate unchanged, but adjust the payment
to the employee so that extra superannuation is deducted.

Y es, thiswill mean a slight reduction in take home pay for the employee, but they should be encouraged
by the fact that alarger part of their pay is now going into superannuation. A major bonusis that such
contributions are being taxed at just 15% and not 41.5%, which would happen if they took the money in
hand.

Thereis agrowing realisation that rising life expectancies mean today’ s employees must invest as much
of their pay in superannuation as they possibly can. Thisisagreat way of boosting those precious
retirement savings.

Noel Whittaker is a proper authority holder for Whittaker Macnaught Pty Ltd - licensed dealer in securities
ABN 96 009 793 971. Reg office addressisL22, 215 Adelaide Street, Brisbane 4000
David Thompson from Whittaker Macnaught isregularly available to see clientsin our office.
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Moss Vale and Stanthor pe - 2 New Offices

What agreat start to the new financia year! Our Moss Vale (NSW) Officeis up and running on a full
time basis and Stanthorpe (QLD) will open its doors the 21% July. Both offices provide the ideal
opportunity for a nice tax deductible over night escape while having your tax return done. Including a
relaxing tax deductible restaurant meal if you wish. Of course your primary purpose must be to get your
tax done. Make sure you drive there in a car you own rather than a company car, so you can claim atax
deduction for the journey at up to 70 cents a kilometre and these kilometres don’t even count towards the

5,000 kilometre limit. In fact all our offices are in pretty good weekend retreat places. The address and
contact details of these new offices are:

Suite 2, No.2 Arthur Street, 37B Maryland Street,
MossVae NSW 2577 Stanthorpe Qld 4380
Phone : (02) 48694888 Phone: (07) 4681 4288

SM SF Audit Hot Spots

There have been changes in the laws regarding Self Managed Superannuation Funds. Particularly
alarming are the new penalty provisions for example we could be fined $5,500 or face 6 months
imprisonment if we don’'t lodge the audit report on time, so please get your work in early this year.

Astrustee of your SMSF you also risk a $5,500 fine or 2 yearsjail if you do not appoint an auditor at
least 30 days before the report is due, the due date is the date the SMSF' s tax return is due to be lodged.
Worse still we are compelled to report you to the ATO for this contravention. In fact the list of reportable
contraventions has increase considerably, it now includes a duty of the trusteesto keep minutes. Each new
trustee must sign a declaration within 21 days of being appointed. If thisisnot done within at least 14 days
of the 21 day deadline we are required to appoint this contravention to the ATO.

Further if we request information from you and do not receive it within 14 daysthisis also areportable
contravention. To help keep thisareatidy hereisalist of the sort of material we need to perform an audit:
- Theminutes, original banks statements, dividend notices, share transaction documents and rates notices
- Thetrust deed and investment strategy
- A declaration from the trustees that they are not disgqualified from holding office, that there are no

related party transactions and no charges have been made over the fund’ s assets
- If the portfolio includes properties, each year you need to inform us of the market value of each
property and the market rent.

Rental Properties Under Construction

If your new rental property didn’t earn rent in the 2007/08 financial year don't let that stop you claiming
interest, rates and insurance etc. Aslong as you intend using the property as arental when it is finished you
can start to claim the expenses associated with it right away, except depreciation. More details on pages of
Saving Tax on Y our Investment Property which is available on our web site. In fact now would be the
ideal time to study up on this as you prepare to complete your 2008 tax return.

BAN TACS' Policy On Hybrids

Having inundated you with our opinion on Hybrids for the last few monthsin Newsflash it now seems
appropriate to explain our policy regarding clients who bring their hybrid trusts to us to lodge their 2008 tax
returns.

All trust deeds will be reviewed, if there is any variation on the rights of a unit holder other than a
clearly fixed unit trust we will not be lodging any tax returns claiming interest on the money borrowed to
buy the units without an ATO ruling. If you do not want to apply to the ATO for aruling we would only be
prepared to lodge your tax returns asif the trust was a discretionary trust. This means the unit holder will
not get any deduction for interest on the loan to buy the units.

Even if your deed aligns with PBR 66298 the ruling where interest was allowed as a deduction up to the
amount of the income received from the trust, we would still require aruling from the ATO on your
particular circumstances because PBR 66298 is only applicable to the person who applied for that ruling.

In short if you want to be sure that your trust arrangement is safe we are more than happy to help you.
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Reasonable Allowances update

If you receive an over time meal allowance in accordance with your award you are entitled to claim
costs you have incurred up to $23.60 per meal for the 2008/09 financial year, without receipts, even though
the allowance you received would have been less.  This amount is $22.60 for 2007/08 tax return you will
be lodging in the near future. Employee truck drivers who sleep away from home and receive an alowance
are entitled to claim, without receipts, daily meal costs, for the financial year ended 30" June 2009 up to
$77.55 per day if their income is under $90,000 and up to $84.60 if their incomeis over $90,000. For the
2007/08 tax return the limit is $72.10 if they earn under $84,251 and $78.65 if they earn over $84,251, all
without receipts. References TD 2007/21 and TD 2008/18

Will Preparation — Giftsto Charities

Leaving money or assets to a charity that is atax deductible gift recipient, in your will can be more tax
affective with good planning. Division 30 will deny your estate a deduction for the gift unlessitisto a
Cultural Bequests Program, public library, art gallery etc. A distribution from you estate is not normally
considered a donation as such. It gets even worse if you leave an asset to a charity that is simply exempt
from tax but not atax deductible gift recipient, in this case you would have to pay the CGT, in your Date of
Death tax return.

Clear asmud? Let'slook into the tax ramifications of each possible method. For exampleif you had
$20,000 worth of BHP shares and $20,000 worth of Rio Tinto shares. Keeping it simple, assume both
parcels were purchased in 1995 for $10,000 each so thereis acapital gain of $10,000 involved in each
parcel. If you want to bequeath the BHP sharesto the local community association which is tax exempt but
not a deductible gift recipient then according to section 104-215 of the 1997 ITAA the tax must be paid on
the capital gain (in the Date of Death return) before the shares go across to the exempt association because
once in the association’ s hands they will not be subject to tax. The aternativeisfor the estate to sell the
sharesfirst then give the proceeds to the community association. Tax here can be avoided but only with
very careful planning by the executor of your estate. The shares should not be sold until all other mattersin
the estate are finalised then the estate would be in a position to make the community association presently
entitled to the capital gain, which means that the community association is the one who pays the tax on the
gain and asit is exempt no tax would be payable. If the shares are sold before the estate can be finalised it
would be the estate that would have to pay this tax which is the difference between your cost base and the
selling price or market value if not arms length. Providing thisis done within the first 3 years after you die
the estate will be entitled to the same tax rates as if you were alive ie the tax free threshold and stepping up
of the tax rates asincome increases. This usually means the gain does not attract a very high tax bracket
but zero tax is always much better.

Section 104-215 a so catches the Rio Tinto shares which we will say, for the sake of argument, you
intend to leave to the RSPCA. Asthe RSPCA isan exempt body your Date of Death tax return would have
to include any capital gain on the Rio Tinto shares, except for the operation of section 118-60 which states
that if the beneficiary isatax deductible gift recipient then the requirement of 104-215 isignored. So all is
well if you transfer the Rio Tinto shares in specie to the RSPCA but what if the estate sells them first to
transfer the cash. As stated above a bequest to atax deductible gift recipient is not tax deductible because it
isnot adonation. If your will simply requires the RSPCA to receive $20,000 and the estate sells the Rio
Tinto shares to pay this amount then it will have to pay the CGT, something that would not happen if the
shares were transferred in specie. Again if your executor organises for your estate to be in itsfinal stages
just before the sale of the shares the RSPCA can become presently entitled so no tax would eventuate
Another way of making the RSPCA presently entitled is to specify in your will that they are to specifically
receive the proceeds of the sale of your Rio Tinto shares.

. In short something as simple as the order of eventsin the process of winding up your estate can make
quiet adifference to the tax payable so it is worth getting professional advice for the executor and taxation
advice when preparing your will. Section 104-215 might have been intended to prevent CGT being avoided
by leaving assets to tax exempt bodies but all it hasreally achieved is catching the unwary.

Cunning readers would now be thinking how about if | leave the Rio Tinto shares to my high income
earning daughter specifying she isto donate the proceeds of the sale to the RSPCA. Y ou see section 128-
10 states that providing the beneficiary isn't tax advantaged (ie exempt) the transfer of the asset to that
beneficiary will not attract CGT. She may have to pay tax on the capital gain when she sells them to make
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the donation but she would be entitled to the 50% CGT discount and then get a tax deduction at her full
marginal rate for all the proceeds of the sale, not just the gain. The trap here isthat if your will specifically
stated that a donation must be made then your daughter would not be considered the true beneficiary under
section 128-20 so the rollover relief from CGT when transferring the asset to her would not be available.
Y ou can only explain to her before you die what a clever idea that would be. Even better still, what if the
estate sells the asset to give her an amount you set in your will. In this case the estate would have to sell
early in its administration because you wouldn’t want your daughter to be presently entitled and to this end
you would not want to specify that she receive the proceeds of the sale of a particular parcel of shares. The
estate would be taxable on the proceeds instead her and if the sale takes place within 3 years of your death
then the estate could utilise the 50% CGT discount and adult resident tax rates so probably pay lesstax then
your daughter. She could then receive the distribution of cash donate it to the RSPCA and the taxman
would give her anice fat refund cheque because you organised your affairs so well. Though she should be
careful, if the donation islarge, she needs to spread it over afew years rather than use up her tax free
threshold and be wary that a donation cannot create a carried forward loss. Again you cannot specify in
your will that she makes the donation.

Seminars

Tuesday 22" July, 2008 — Creating Wealth and Saving Tax. Commercial Hotel Maryland St. Stanthorpe
5.30 pm Speakers Noel Whittaker, Julia Hartman, Julie Lockeridge
RSVP 02 6736 65383 Refreshments provided.
Tuesday 16" September, 2008 — A Forum with Julia Hartman — Have Y our Questions Answered
6pm to 9pm No cost and food and drinks are provided
RSV P 12" September, 2008 katy @juresicfinance.com.au 07 3899 8066
Juresic Group Offices, 9 Godwin Street, Bulimba Qld

Back Issues & Booklets

Visit www.bantacs.com.au to obtain free back issues of Newsflash or any of the following booklets..

Alienation of Personal Services Income Buying a Business Capital Gains Tax
Claiming Your Trip Around Australia Claimable Loans Claiming Motor Vehicles
Death and Taxes Defence Forces [Military] Division 35

Divorce FBT for PBI'sincluding Hospitals  Fringe Benefits Tax

Year End Tax Strategies How Not to be a Devel oper GST

Investors Key Performance Indicators Overseas

Overseas Backpacker Fruit Pickers Wage Earners Real Estate Agents
Rental Properties Subcontractors Miners

Secret Plans and Clever Tricks SHling a Business Small Business

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet
but it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the
time you read thisinformation it may be out of date. The information is presented in summary form and intended only to draw your attention to
issues you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice asto your particular circumstances.



