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Welcome to the BAN TACS News Flash Our aim is to provide short but succinct updates on all tax issues

Column by Noel Whittaker

Death and taxes have always been regarded as inevitable, but all it takesis abit of forward planning to
substantially reduce the | atter.

Let’s start with superannuation. The taxable component of your superannuation is subject to a death tax
of 16.5 percent unlessit is left to a dependant - a spouse is always a dependant - but by the time most of the
ageing baby boomers leave thisworld, it’s highly likely their kids will be aged 40 or more and with a bit of
luck, will have found ajob. If you are over 60 and still eligible to contribute to super, an easy way to
reduce the death tax isto make tax-free lump sum withdrawals and then re-contribute them as non
concessional contributions. Thiswill dramatically reduce the taxable component.

Another strategy isto withdraw all your superannuation tax-free before you die. Now | appreciate that
the date of one’s death isahard one to pick but remember that superannuation is nothing more than an
investment structure that lets you hold assetsin alow tax, or zero tax environment. For most people, there
will come atime when the potential 16.5 percent tax on death is much greater than any tax savings that
could be generated by holding the money inside super.

Think about Janet, aged 80, a widow and whose main asset is $300,000 in super. |f she died there
would almost certainly be a death tax of $49,500 deducted from the superannuation proceeds. However, if
she withdrew the entire $300,000 and invested it outside the superannuation system, the tax on the income
from it would be minimal as she would qualify for tax concessions such asa seniors' tax offset and the low
income tax offset. Just taking action at the right time, has saved the estate almost $50,000.

Noel Whittaker is a proper authority holder for Whittaker Macnaught Pty Ltd - licensed dealer in securities
ABN 96 009 793 971. Reg office addressisL22, 215 Adelaide Street, Brisbane 4000
David Thompson from Whittaker Macnaught isregularly available to see clientsin our office.
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Capitalising Interest
PBR 79460 and PBR 79803 — In these rulings the taxpayer had a principle and interest loan with an offset
account for their home and two loans for their investment property, one interest only and the other was a
line of credit. The interest only investment loan was secured by the rental property. The line of credit was
secured by the taxpayer’s home but al three loans were distinctly different |oans with the same bank. The
line of credit was used to pay the interest on the interest only investment loan and all rental property
expenses such as rates and insurance. The rent was deposited into thisline of credit.
This simple and tidy arrangement was accepted by the ATO as capitalising interest without the dominant
purpose of atax benefit. The taxpayer proposed that they redirect the rent into the offset account which
offset their home loan. Though the taxpayer intended to make the interest payments on the line of credit so
it was only the interest on the other investment loan that was compounding. To quote the ruling:
“In summary, you wish to deduct the compounding interest on the investment LOC
against the income the rental property has produced. Y ou will not pay anything
toward the investment LOC (over and above the monthly interest) until after the loan relating to
your homeisrepaid in full”.
The ATO in both rulings said that technically the interest was deductible but would not rule on whether
Part IVA would prevent the taxpayer claiming the deduction because the dominant purpose of the
arrangement was a tax benefit.
The ATO quoted the 2001 Hart’s case.
"The incurring of compound interest depends upon a decision not to pay simple interest asit falls
due. Sometimes such a decision will be compelled by impecuniosity. That case can be left aside.
Take a case where a private individual has the meansto pay simple interest asit falls due on an
investment loan, but chooses to purchase an object of art instead. It is not clear beyond argument
that interest upon interest would be deductible as being incurred for the purpose of gaining or
producing assessable income in those circumstances.”
My dictionary describes impecunious as poor, penniless. So it would seem that when Gyles, in Hart’s 2001
case said it can be |eft aside | assume he was saying if you can't afford the repayment then capitalised
interest will be deductible. So what if you arrange for the loan on your own home to be principle and
interest over 10 years or less and the only way you can afford the repaymentsisto use the rental income as
well? Thenisthe arrangement not caught by Part VA as having the dominant purpose of atax benefit?

Developers— Brady King Has Been Resolved

Readers of both Newsflash and Noel and Julia’ s new book (available from our web site) would have
been alarmed by the first instance of this case effectively ruling that if thetitle deed of a property changed
in anyway then the margin scheme was not available to the devel oper of the property. You will berelieved
to know this decision has now been overturned in Brady King Pty. Ltd. v F of T 2008 ATC.

Diesel Fuel Credit for Whipper-Snippers

Businesses entitled to diesel fuel credits include construction, landscaping and property management so
if you have alawn mower or whipper-snipper that runs on diesel you maybe entitled to afuel credit.

GST Draft Ruling on Subdivision and Partitioning Land

The ATO has released GSTR 2008/D3 discussing its opinion on when GST applies to the subdivision
and partitioning of land.

A subdivision or stratain itself does not create a GST liability because thereis no supply of the land.
But the next step, partitioning the land so the joint owners can own alot or unit individually is where GST
could apply, If the arrangement isajoint venture then GST isonly likely to apply to the portion that is
being transferred by one owner to the other. If it isacommon law partnership transferring to the individual
partners, GST will apply to the whole transfer but the margin scheme is available.

GST isunlikely to apply if you are not in a profit making arrangement, for example the property is split
to build arental or ahome for yourself. Thisruling is discussed in detail in the October edition of
Australian Property Investor Magazine.
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SM SF Auditorswill be getting a lot tougher

From the 1% July, 2008 the ATO got alot tougher on Self Managed Superannuation Funds (SM SFs).

The rules are mostly the same but the penalties have increased and a lot of the discretion has been taken
away from the SM SF auditor so we will have to report to the ATO what might be considered only a minor
infringement. The penalties to a trustee of a SMSF are now up to $5,500 or 2 yearsjail for breaches as
simple as not appointing an auditor at least 30 days before the SMSF' s tax return is due to be lodged. An
added worry hereis the shortage of accountants, so don’t leave it till the last minute. Y ou can expect your
auditor to dob you in too, as he or she would be risking a $5,500 fine or 6 months gaol if they don’t.
Hereisalist of other breachesthat auditors are required to report to the ATO:

Not meeting the definition of a SMSF. The fund cannot have more than four members and they must
all betrustees or directors of the trusteeif it isacompany. The parent of a minor member can be
trustee or director for them. Trustees cannot be paid by the fund for their services and no member can
employ other members unless family. There must be at |east two trustees or a company as trustee.
Thetrustee or if applicable its directors must not be disqualified from acting. Each year the trustee
must make a declaration to this effect. If they do become disqualified and they are also a member of
the fund then they may have to move their interest in the fund into a public fund within 6 months of
becoming disqualified. A disqualified person isa person convicted of an offence involving dishonesty,
a person who has been penalised regarding a SM SF, a bankrupt or under some form of legal disability
Documents must be provided to the auditor within 14 days of any request to do so.

The monies and assets of the fund must be kept separate, for example not accidently deposited into a
non SM SF bank account. A safeguard here would be to arrange for dividends to be automatically
debited to the SMSF’ s bank account. Asthe cheque will have the name of the trustees on it, it would
not be hard to mix SM SF dividend cheques up with private cheques. An unintentional error of
depositing dividends in the wrong account is not reportable to the ATO if the Trustee rectifies the
situation as soon as he or she becomes aware of it.

If you cannot put the asset in the name of the SM SF (which maybe as simple as the trustees names with
ATF after them) and it hasto be held in just the personal names of the trustees then make sure you
prepare a minute declaring that the asset was purchased on behalf of the SMSF.

All investments by the fund must have the sole purpose of providing for the members’ retirement or
family in the event of their death, that is why investments in works or art of jewellery are difficult to
justify. Lifeinsurance is acceptable because it provides for the member’ s family in the event of their
death but trauma insurance, that pays a benefit on the diagnosis of a major medical problem would not
fit this definition.

Maintain an investment strategy. Thisisaminute that covers the fund’ s investment objectives, the
member profileie yearstill retirement, risk factors, cash flow and diversification, ideally setting out a
percentage of the funds to be held in each asset class.

It isimportant that each year you review this statement to make sure it does not contradict the
activities of the fund.

The SM SF must not lend to members or their relatives, thisincludes alowing them to get behind in their rent for
business premises used in the member’s business. The prohibition of providing financial assistance to a member
isquite wide, the ATO haveissued draft ruling SM SFR 2007/D2 with their opinion and examples.

The SMSF must not purchase assets from members and their relatives with the exception of business real
property and widely held shares. There are also concessions in the event of marriage breakdown, inhouse assets
up to 5% of the funds assets and units or sharesin non geared companies or trusts.

If amember purchases an asset off the SMSF or sells oneto it, the price must be at market value consideration.
Assets held by the fund must not be mortgaged in anyway .

Other than business real property, the fund can only invest 5% of the funds assets in items used in a members
business

Minutes must be kept

Each new trustee must sign a declaration within 21 days of being appointed. If thisisnot done within
at least 14 days of the 21 day deadline we are required to report this contravention to the ATO.
Contributions received by the fund must be within the limits set on contributions ie work requirements, age etc.

Thislistisan ATO minimum, your auditor may consider other breaches significant enough to report to the
ATO. Themessageisif you don't fully understand your role as trustee of your SMSF then don’t make a
move without consulting your accountant.
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SM SF Bookl et

We have just started a new booklet for Self Managed Superannuation Funds. Only small at the moment
but there is bound to be more articles on thistopic asthe law settlesin.

All the booklets have been updated to include Newsflash articles up to Newsflash 171. Thereisnow
also a contents page which will make finding relevant articles much easier.

Seminars

Tuesday 16" September, 2008 — A Forum with Julia Hartman — Have Y our Questions Answered
6pm to 9pm No cost and food and drinks are provided
RSVP 12" September, 2008 katy @juresi cfinance.com.au 07 3899 8066
Juresic Group Offices, 9 Godwin Street, Bulimba Qld

WhereisJulia?

On her way to Mackay, Moranbah, Townsville, Mareeba, Cairns and Port Douglas for the rest of the
winter. Tough job but someone hasto do it.

Back Issues & Booklets
To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit
our web site on www.bantacs.com.au. Y ou can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax
Claiming Your Trip Around Australia Claimable Loans Claiming Motor Vehicles
Death and Taxes Defence Forces [Military] Division 35

Divorce FBT for PBI'sincluding Hospitals  Fringe Benefits Tax

Year End Tax Strategies How Not to be a Devel oper GST

Investors Key Performance Indicators Overseas

Overseas Backpacker Fruit Pickers Wage Earners Real Estate Agents
Rental Properties Subcontractors Miners

Secret Plans and Clever Tricks Sling a Business Small Business

Teachers SMSFs

Disclaimer: Please note in many cases the legidation referred to above has only just passed through parliament. The
full effect isnot clear yet but it is already necessary to make you aware of the ramifications despite the limited
commentary available. On the other side of the coin by the time you read thisinformation it may be out of date. The
information is presented in summary form and intended only to draw your attention to issues you should further
discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice asto your particular circumstances.



