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Welcome to the BAN TACS News Flash. Our aim is to provide short but succinct updates on all tax issues

Column by Noel Whittaker

The expected interest rate rise didn’t hagpsnweek but you can bet that more rises are @cdids.
As a result many people are asking "Is it the righe to lock into a fixed rate?"

Unless you are terrified of rates rising, mglination is to stay with a variable rate to giaurself
flexibility. Remember, insurance always has a edfstates start to fall you will be locked intogtnigher
rate and may leave yourself open to a hefty penfaytyu try to get out of your fixed rate loan begahe
term ends. Often the penalty will be equal to witat would save by re-financing the loan to a vddab

rate.

Whenever you make financial decisions youehfaetor in some assumptions. Right now the vagiabl
rate is about 7% and most five year fixed ratesaamend 8%. Rates tend to rise in .25% incremenis s
would take four rate rises before your currentafale rate went up to the current five year fixeeé.ra

A disadvantage of fixing rates is that you tase flexibility if you wish to make lump sum pagnts, or
need to pay the loan out because you've sold yousd | suggest you stay with variable if selliag@n the
cards, but if you are sure you will be staying it think you will be able to make extra repayragynbu
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could consider converting your loan to a “cocktaihere part of the rate is fixed and part is J@dda Then
you could pay any surplus funds into the variatdgipn of the loan without penalty.

Finally, always check out what fees are inedl¥f you wish to refinance. There is no point in
refinancing if the costs outweigh the benefits.

Noel Whittaker is a director of Whittaker Macnaughdivision of St Andrew’s Australia. This advisegeneral in nature and
readers should seek their own expert advice befadang financial decisions. Noel's e-mail addrisgsoelwhit@gmail.com
David Thompson & Julie Lockeridge from Whittaker M acnaught are regularly available to see clientsin our office

Centrdink Part A and Education Tax Offset

The following is a link to the Centrelink pafge the income test for Part A
http://www.centrelink.gov.au/internet/internet.psfyments/ftb_a_iat.htmTaxpayers who’s income is too
high to receive any Part A from Centrelink will reptalify for the education tax offset. There are
concessions if the reason you do not receive Pa&tb&cause the child receives some other formaame

or benefit.
Related Party Loans and SM SFs

In ID 2010/162 the ATO has changed its presiopinion that when a loan to a superannuation fsind
from a related party the interest rate must be oceror less than market rates. On examining sedi®
(2)(b) it is only required that the interest rabauged to the SMSF must not be more than wouleégeired
by an arm’s length loan under similar conditiodscordingly, you could lend money to your
superannuation fund at below market rates as aoivggtting more money into the fund if you are
struggling to stay under the contributions cap.

The catch is where do you get the money frore® can not use the SMSF's assets or the assgg bei
purchased as security for any borrowings. Furifiggu charge the SMSF a lower interest rate ttfen
rate you are borrowing the funds to on lend, therest incurred over and above that received fiwen t
SMSF would not be deductible.

Nevertheless, this is an excellent trick iiyeave spare cash that you want working for yainén
SMSF. We can now also be confident that it iscokdrrow, personally, at lower rates from the bank
because it is not necessary for that loan to bigddwecourse then on lend to the SMSF at the sateeand
even though this loan is limited recourse it it e to charged the SMSF the same interest rateybu
borrowed at.

Choosing a business structure

The factors relevant to this decision are Ugaaaptability for the future, asset protectiorddaax
minimisation. Asset protection needs to work ba#lys, if someone sues you they should not be able t
access the business assets and if someone sumssihess they should not be able to access yoetsass
Obviously this means holding the business in ars¢p&ntity from yourself such as a trust or conypan
The trap is if you own shares in the company otsunithe trust, where your business is, then trseae
good chance that your personal creditors will gaicess to the business.

Discretionary trusts give you no rights to #ssets held in the trust. It is at the discretibthe trustee,
each year, who gets the profits or any assetshigdd. The trustee would be a company which ydluna
doubt control by being the director and sharehdtdeiit is not the trustee company that owns tlsetsst is
the trust over which no one has any rights unlesgrustee says so. You would also make sure you 0
someone you trust is the appointer of the truside appointer can at anytime remove the currestde
and put another one in its place. A bankruptcgtae cannot access your rights as an appointeurdike
directorships a bankrupt is not prohibited fromnigean appointer. So if you personally go bankart the
bankruptcy trustee seizes the shares in the trast@pany it cannot then access the discretionasy tr
because you simply step in and change the trustae éntity the bankruptcy trustee cannot access.

Superannuation funds are not permitted taarbasiness, though they do provide excellent asset
protection and tax benefits so they are certaimdyplace to put resources you can do without yatil
retire. They can also own your business premises.

In many businesses it is impossible to sepgratirself from the business because of your psaieal
liability such as gas fitters, doctors, accountants In these circumstances you would be moegested in
keeping your personal assets out of your own naDreat least set up a mortgage trust to make bere is
very little equity available for your creditors
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A discretionary trust will provide you withe best barrier between yourself and your busibesany
losses from the business are locked into the tsoshot good if the business is just a side lingotar wages
job and you wanted to offset the losses against wages income. Though with the non commercia los
rules it may not be possible to offset the busihesses even if it was in your name. For moreitieta
this refer our Division 35 booklet in the freebsestion of our web site.

Discretionary trusts, through their abilioydecide, each year, who gets the income alsogeayood
flexibility for the future. And of course the té&enefit of being an employee of your own business a
deciding at the end of each year who is in the taesposition to take the profits means a discretig trust
covers all three of our requirements — tax(excepoffsetting losses), asset protection and addjyab

In order to carry forward losses a discramgrirust may need to make a family trust electmrtax
purposes. Accordingly, you would only want memladrgour family to be beneficiaries. This can ¢eca
problem if two families come together to run a bess. They should not use the same discretionasyitr
case it has to make a family trust election or sgegass the significant individual test to acebesCGT
small business concessions. When two separatéidamo into business together they should fornr the
own individual family trusts then operate as amanghip of those trusts.

Unlike companies discretionary trusts alsalifyfor the 50% CGT discount.

Generally a discretionary trust is the béstcsure for a business because offsetting losgaimist your
wages income would not be part of your plan otheewvhy would you be going into business anyway?
But the catch is if it flops you are going to harkauble using up the losses you accumulate. Tisesaly
one set of circumstances where trust losses caffdet against your other income in your persoaal t
return, and that is where the income of the trsisbnsidered to be your personal services incorhés is
discussed in detail in our Alienation of Personaiv&es Income booklet available in the freebiedise of
our web site. The catch is if the income of thestyonce it starts making a profit is still yowrgonal
services income then you cannot distribute thosétpito anyone other than yourself. So it sortlefeats
the purpose of having the trust unless duringais ktage it is your personal services income Ythd
time it starts to make a profit you have other peoprking in the business providing services tertdls
that it is no longer income from your personal g&s. Briefly, income is caught as your persoealises
under two areas of law. There are the APSI ruleielmook firstly at whether your income is prinmigri
from one payer and you are not liable to fix yownanistakes at your own expense. You will not be
caught under APSI even if you only have one pdygou have an apprentice or business premisesaepar
from your home. There is also a carve out for peeagno have lots of clients but only one payer sagh
Doctors who bulk bill and insurance brokers. Itiyget past the APSI rules then you still have tosater
the old common law principles which examine whetherbusiness income is for personal services ffi@co
of an owner driver truckie would not be for perdos®vices because the truck is the primary supply)
primarily from your service. An example of this wd be an accountant with two clerical staff whosee
is not charged to clients and a part time accountimnthese circumstances the income could naiplie
through a trust because the majority of it is edrdoyethe practitioner accountant. There has eeemb
arguments by the ATO that if the employee accoumntas full time, the fees would still be considered
primarily for the personal services of the pragtigr accountant because the practitioner’s chargeate
would be higher so make a bigger contribution ®ttital practice fees.

There is an exception to this rdledividual partners in a partnership are allowadtlit income
even if the majority of the work is done by onetpar. This is because a partnership provides setas
protection so the reasoning is that as the othéngaor partners are equally at risk with the virogk
partner they should be entitled to a share of tbétp Partnerships are, subject to the non consrakloss
rules, so for example if the business doesn't laattenover of more than $20,000 the losses areetbako
the partnership. Otherwise the partnership igledtto distribute any losses into the personakéanrns of
the partners to be offset against their other ireeoi®o0 if asset protection is not a priority fouyand you
pass through the APSI rules because you have nii@myscbut are caught out by the fact most of the
income is generated by you then a partnership doeilithe best structure for you.
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Property Investing Education

Destiny Financial Solution’s approach to pmbyp@wvesting is unique. They don't just show yawtto
buy property; they teach you how to build a propedrtfolio that will generate future income.
You'll learn Destiny's property investing principlend have the opportunity to be supported ongoing
Having the appropriate education and support mgamt achieve your financial goals sooner.
Destiny has a robust property investment systengiwik accessible to most Australians. Destiny's
methodology focuses on both cash flow and capitakth to ensure investors can afford to hold their
portfolio as it appreciates in value.
To start, most clients attendrderview with a Destiny branch. At this meetinguy Destiny adviser will
explore your goals, assess your current situatiahracommend a path forward. Destiny’s web site is
www.destiny.com.au

Simple Solutions

Experience has taught us that more is noebeWe have created some very simple excel spneats
that will show you, right before your eyes, what have been trying to explain to clients for yedrge
have realised that you don’t need an elaborateranoghat makes coffee as well. What you needniple
spreadsheets that not only helps you calculatbdbkis but gives you confidence that you have ealval
the relevant issues without needing to producenaptex result you do not understand.

This is what we aim to achieve in each of@iorple spreadsheets. A result where you understawdt
was calculated and enough questions to ensuregmriihcluded sufficient relevant information.

All for a very cheap price because we almest émbarrassed to charge for such basic programs b
have now realised that it is more economical far,ybwe create the template rather than you reiting
the wheel. Keep on buying these little spread tshexed we will keep them coming. Simply explaining
basic business and investment concepts but hejpngnsure that you have covered all the relevants.

For the list so far take a look at the rigahth column of our shopping page. Note these armtemded
to eliminate the need to discuss with your accairttee answers, they are designed to prepare ydhdb
interview to such an extent that they will save yoore than their purchase price in accounting fees.

WhereisJulia?
She is back in the Brisbane area and wildmding south to Sydney shortly.

Ask BAN TACS

For $59.95 you can have your questions regardiqmt&daGains Tax, Rental Properties and Work Related
Expenses answered. Just go to the Ask Bantacsitid&r ‘Most Popular’ on the home page.

Back |ssues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBls

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet
but it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the
time you read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to
issues you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice as to your particular circumstances.



