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Welcome to the BAN TACS News Flash. Our aim is to provide short but succinct updates on all tax issues

Charging GST When Used For Private

Quite often we are asked whether a personisvhagistered for GST has to charge GST on alldizxa
supplies they make when the item might not have lr@ended to be part of their business. Examples
would be a carpenter who is registered for GSTkanld a rental property, as an owner builder. Doe®r
she have to charge GST if they sell the propeftyiusband and wife partnership who are registesed f
GST in a retail outlet but subdivide off their baaed and sell it. A builder who builds his or loavn

home but later sells it.

It is all a question of whether the salenishie course and furtherance of a business, wmtdrtunately

again boils down to proving what you were thinkatghe time. The 1998 explanatory memorandum to the

A New Tax System Act, at paragraph 3.10 went stofgay that even when a car dealer sells hisror he
own private car GST would not apply.
Of course, in these circumstances you waaotdclaim the GST input credits when you built or

subdivided.
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Column by Noel Whittaker

At a recent seminar, | was astounded to heaspleaker claim that the mathematical skills of ®386 of
the population were limited to the ability to adlasubtract. It was in the context that “complkckt
financial terms like compound interest were fardrey/the comprehension of the average person.

This paints a sorry picture because knowledfg@mmpounding is essential if you are going tddui
wealth and it's really quite simple. When you ledkie earnings of an investment to compound, yavele
them to grow instead of withdrawing them.

For example, if you had $100 000 in the bamd you earned $5000 in interest, you could withdttaev
$5000 or else leave it in the account. If you ée#vn the account, you now have $105 000 workergyou
— this is called compounding.

Provided the interest rate stayed the sameamdeft the account alone, you would earn $5266€rest
in the following year and your account balance widag¢ $110 250. If that was left to compound, the
interest the next year would be $5513 and your balance $115 763.

Notice how both the interest and the princgral growing every year because every year youwvte g
more money working for you.

If you have property, the growth automaticalynpounds because you can’t hack off the back aitil
sell it, and if you have shares, you can join tivedénd reinvestment plan whereby dividends areluse
buy more shares and not paid to you directly. &llotompanies offer this. Of course if you've got
managed funds, it's only a matter of ticking thewvestment box.

Compounding is really that simple. If theeirgst is paid to you, you will find that it will lpent and
lost forever. If you reinvest it, you will find ywself the proud owner of a portfolio that growstéa and
faster every year.

Noel Whittaker is a director of Whittaker Macnaughdivision of St Andrew’s Australia. This advisegeneral in nature and
readers should seek their own expert advice befadang financial decisions. Noel's e-mail addrisgsoelwhit@gmail.com
David Thompson & Julie Lockeridge from Whittaker M acnaught are regularly available to see clientsin our office

Deducting Education Expenses On Y outh Allowance

Despite the ATO’s unlimited taxpayer fundedawrces to appeal to every court in the land whirses
a case, truth and justice has prevailed in An§lase. Nevertheless, despite losing the case landsand
being refused leave to appeal the ATO is stillaitially admitted defeat (let alone how much mahey
wasted), its only recourse now is, in the wordésdistant Treasurer Bill Shorten, is to analyse the
judgement and produce a decision impact statemre AT®’s position and how the law would be
administered as a consequence of the decision.Sytheey Morning Herald which draws parallels betwvee
the Symone Anstis case and the movie The Castlesgjtive ATO as urging people who believe they might
be affected by the ruling to be patient. Pati¥vé have already waited years while the ATO hasgkdg
the issue through every court it could.

Patient for what? In our opinion, it is vesiynple, the cost associated with studying are ckdale when
you receive youth allowance to study ie study castsa cost of earning income.

Symone Anstis was studying to be a teachervghe attempted to claim costs amounting to $820 f
computer depreciation, books, stationery and graching costs such as travel and teaching aids.
Fortunately her father is a solicitor so she caiffdrd to challange the mighty ATO. Something tttegt
rest of us defenseless common folk are grateftiiém for.

The bottom line is, if you have received yoallowance in the last four years and incurred agpse in
relation to your education, you should consider raolivey you previous tax returns to make a claim. Of
course you can't get back more tax than you haiwkgzayou firstly have to consider whether you vabul
have been taxable in those years anyway. If yaxalile income in the relevant year exceeded the
following thresholds you should consider amendiagntax return:

2006/07 $10,000 2007/08 $11,000
2008/09 $14,000 2009/10 $15,000
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Personal Service lncome That Passesthe 80/20 Rule

In Newsflash 216 we discussed the consideratidren choosing a business structure. This leaa to
brief discussion on the restrictions on splittirygonal services income with your family. It wasnped out
that even if you passed through all the alienatibpersonal income test, if the income is primarily
generated by your labour you still have to passtimemon law tests. In this edition we delve deeper

In IT 2639 the ATO states that using a trustampany to split income with your family is a safe
with the dominant purpose of a tax benefit so it aae Part IVA to remove the tax benefit. The pbaing
that income from your personal labour can nevarked in someone else’s hand unless it is genenmated
personal services business where other peopleeisale labour to customers. One of the guidelind$
2639 is that there is at least as many employeesvelervices are being charged to clients as tisere
owners of the business. Administration staff doguunt unless their services are being billedients.

IT 2639 looks firstly to see if the incomedsing generated primarily by personal servicespg®sed to
the assets of the business. Ifit is not primaityasset or sale of goods that generates the exttmen it is a
head count to see whether chargeable employee estatfed business owners. Paragraph 10 states:

If the practice company or trust has at leashasy non-principal practitioners as principal piteaners,

then income is considered to be derived fronbile@ness structure (ie not personal exertion).
Practitioners are described in paragraph 11 as:

“Practitioners” include both full-time professi&rand non-professional staff whose function idedve

material fees from the practice. Part-timefstatint proportionately. The term does not include

administrative, clerical or support staff, esample , a nurse under the direction of a doatarlegal

secretary under the direction of a solicitor moe“practitioners” unless they earn material feetheir

own right.

It seems that you can dissect the incombebtsiness if there is some that is not directyed from
personal exertion. In paragraph 9 of IT2639 ibgguses that the initial commissions earned by an
insurance broker are income from personal senbhaéshe renewal commissions would not be cauglhis T
would also no doubt be the same for trails recetwetinance brokers and financial planners.

IT professionals should also consider th#tefy write a program and then sell it the incorhtheir
business is not from personal exertion but frore sélgoods.

Note that when the business is a partnetstiyween individuals then all the partners are petbp
liable so the ATO accepts that they should all migtled to the profits, even if the income is mainl
generated by one partners labour. The catchaswfse that a business does not provide any asset
protection.

Controlling An Over seas Company

In view of the difficulties facing Paul Hogaeaders may be interested in knowing their respoities
if they have an ownership interest in an overseagpany or fixed trust. This is quite a complexaaia
attempting to keep it simple we ask that the follmywonly be used as a guide on you should seelcadvi

As a resident of Australia for tax purposec(eding temporary residents) you must declargauir
overseas income without exception. In fact evegular foreign gifts need to be reported in yourriatxirn
though they may not be taxable. The catch withroling an overseas company or trust is that yay m
also be taxable on its income even when you degtive anything. The aim of the controlled foreign
company (CFC) rules is to tax you on any increagte value of your share of the company or traghat
earnings are not stored up, out of the ATO’s reach.

Sometimes the company actually becomes a rsad@ustralia. Generally a company has to héve i
business in Australia to be a resident but in tee®f passive investment companies it is sufficteat its
central management and control (namely you) hasethty Australia (TR 2004/15). This of course would
not be the case if you owned the company with atleerresidents.

Now back to the question of whether it mayligF=&, where you are required to include its incame
your tax return, even if it has not yet been distreéd to you. Firstly this would only apply if yeontrolled
the company. The next step is to look at the tfdacome generated by it. If it is 95% or morenfr
business activities then the controlled foreigntgmtiles do no apply to you, but if it is from [sage
investments keep on reading!

The next test is whether the income from passivestments is from a country that has a sintéar
regime to Australia. There are only seven coustt@t qualify, namely:
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New Zealand United Kingdom  United StatesCanada France Germany Japan
These countries have similar tax systems to Auatsal passive income earned in a company or tust i
these countries will not be taxed in Australia Libtbecomes your income, providing that it's inceims
taxed in that country. The income is not conside¢eeed if the rate is reduced, ie to attract ibwest. An
example of this would be how New Zealand doesarotapital gains. New Zealand is in the list abswe
net rent would not be taxable in your hands uniessived but because the capital gains was nodl iaxe
New Zealand that would have to be taxed in youdbaven if retained by the company or trust.

So if you control a foreign company or trustlat has a passive income in any country andribistaxed
in that country then Australia will tax you perstyp@an the company’s or trust’s income. If thexqeany
or trust earns passive income in a country othem the seven listed above then even if it is tamedat
country Australia will still include in your tax ie&rn your share of that income. The only advantzge
earning passive income in the seven listed couisigou don’t have to worry about the controlledefgn
entity rules unless the company or trust receiresme that is not taxable or concessional taxétd in

country of origin.
South Australia

Julia will be in Adelaide early in Decembefre there any readers who are accountants inter@ste
joining the BAN TACS group that would like to meith her while she is there? Please ring 042838186

Employment Opportunitiesin SEQ

A position has become available in our Brilsiand Road office for a Tax Accountant with atsiea
years post graduate experience. It is a full fposition with flexibility for children.
For more information please contact Cathy Jone3706497 6777.

BANTACS Forum

Little by little the number of people prepatedeveal their identity to participate on the forare
growing. Certainly a lot of people viewing. Ittempting to allow anonymous participation to higle
number increase but it is more important that wepkibae content real and relevant by holding paicis
accountable for their posts. If you would likep@rticipate the link to the forum is at the toptbe left

hand menu.
Ask BAN TACS

For $59.95 you can have your questions regardinmt&dsains Tax, Rental Properties and Work Related
Expenses answered. For your Accountant, we willisie ATO references to support our conclusiorst Ju
go towww.bantacs.com.aand look for the Ask Bantacs link under ‘Most Plagpuon the home page.

Back |ssues & Booklets

To obtain free back issues of the fortnightly BAN TACS Newsflash or any of the following booklets visit our
web site at www.bantacs.com.au/publications.php. You can also subscribe to our Newsflash reminder.

Alienation of Personal Services Income Buying a Business Capital Gains Tax

Claim Your Trip Around Australia Claimable Loans Claiming a Motor Vehicle
Defence Forces [Military] Death and Taxes Division 35

How Not To Be A Developer Divorce FBT for PBls

Fringe Benefits Tax Investors Miners

Goods and Services Tax Overseas Professional Practices
Key Performance Indicators Real Estate Agent Rental Properties
Overseas Backpacker Fruit Pickers Selling a Business Small Business

Secret Plans and Clever Tricks Subcontractors Teachers

Self Managed Superannuation Funds Wage Earners Year End Tax Strategies

Disclaimer: Please note in many cases the legislation referred to above has only just passed through parliament. The full effect is not clear yet
but it is already necessary to make you aware of the ramifications despite the limited commentary available. On the other side of the coin by the
time you read this information it may be out of date. The information is presented in summary form and intended only to draw your attention to
issues you should further discuss with your accountant. Please do not act on this information without further consultation. We disclaim any
responsibility for actions taken on the above without further advice as to your particular circumstances.



